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No. 3064. 

Louis Maass et al., Appellants, 
vs. 

Harry Ward.max et al. 



Supreme Court of the District of Columbia! 

Equity. No. 31952. 

Louis Maass, Herbert Maass, Erxa Maass, Dorothy Maass, and 
Marie Louise Maass, Infants, bv Their Next Friend, Herbert 
Maass, and Annie E. Maass, Plaintiffs, 


vs. 


Wardmax, Thomas P. Boxes, Joiix T. Chesley,- and 
\\ u lough by S. Chesley, Trading as Cheslev & Cheklev; L. D . 
Passano, John A. Willson, James D. Hobbs, Harry T. Domer 
Lie 1 hard S. W olte. Swartzell, Rheem & Hensev Company a Cor¬ 
poration; George W. F. Swartzell, S. Percy‘'Thompson,’W. F. 

Hdton, and Alexander T. Hensev, Trustees ; Luther A. Swartzell 
Defendants. 


Be it. remembered, That in the Supreme Court of the! District of 
Columbia, at tlie City of ashington, in said District, at the times 
hereinafter mentioned, the following papers were filed ahd proceed¬ 
ings had, in the above-entitled cause, to-wit: 
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LOUIS MAASS ET AL. VS. IIARRV WARDMAN ET AL. 


Petition. 

Filed July 7, 1913. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 31952. 

Lo ™ Maass, Herbert Maass, Erna Maass, Dorothy Maass and 
Marie Louise Maass, Infants, by Their Next Friend, Herbert 
Maass, and Anrne E. Maass, Plaintiffs, 

vs. 

W LK D ^ A ^u T f 0M n? P - Bones ’ Johx T - Chesley. and 
p iHoughby S. Chesley, Trading as Chesley and Cheslev; L. I) 

RieWH «°w u' « lllson > James D. Hobbs, Harry- T. Domer, 
ichard S.W olfe, Swartzell, Rheem <fc Hensev Company, a Cor¬ 
poration; George W. F Swartzell, S. Percy Thompson, W. F. 

Defend- 1 A exander T ’ Hensey, Trustees; Luther A. Swartzell, 

Your Petitioners respectfully represent to this Honorable Court • 

1. That they are citizens of the German Empire, excepting Annie 

Wh ° 18 f ° ltlZen °, f the United States, that Herbert Maass 

thafthl i Pap f-o- f ° r natu .mhzation as a citizen of the United States; 
that the plaintiffs are residents of the German Empire, except Her- 

bert MaRss and Annie E. Maass his wife, who are resident of the 
Cit\ of TV ashmgton, District of Columbia, and file this suit in their 
own right as heirs at law and next of kin of Amelie A MaSs who 
departed tlm life on the 22nd day of August, A. I). 1912, intestate. 

-. that defendants, as petitioners are informed and believe are 
(itizens of the Lrnted States, residents of the District of Columbia 
and are sued in their own right, except George W. F. Swartzell’ 

9 ho 18 su ed as trustee under a deed of trust hereinafter re- 

SdW H t r a Vr A 1 eXander T ' Hensey, S. Percy Thompson. 

V • 1 ^ altei h- Milton, are sued as trustees under certain trusts 

hereinafter described; that the defendant Swartzell, Rheem & ITemev 
Company is a corporation, incorporated under and by virtue of the 
a 'q S °i h . e Histnct of Columbia, and are sued as such." 

•L that heretofore, to wit, on the — day of October 1910 and 

tWw*?" 8 l-\ 10r thcret °’ Amelie Maass > "ho departed this life 
on the 22 day of August, 1912, was the sole owner in her own riX 

name and title, of a farm located in Hanover County, State of Vir¬ 
ginia, about one mile west of Ashland, containing 230 acres more or 
^improved by outbuildings, new dwelling house, fences e well 
wooded and well stocked, with all manner of machine™ ’ tools and 
implements, furnishings, etc., of the dwelling, with a orowirm cron 
theieon, a portion of said crop being at that time harvested; that the 
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said Amelie Maass, and her husband, Louis Maass, being desirous of 
returning to Germany, and there educate their children, and of 
realizing on said farm property, and the fixtures thereof, representing 
their entire savings and possessions and retiring to live on the in¬ 
come to be derived from the proceeds of the disposal thereof, placed 
the property, with everything on it, for sale with a number of real 
estate agents, among whom w the defendants John T.: Cheslev and 
\Y d ough by S. Chesley, trading as Chesley & Cheslev, and the de¬ 
fendant L. J). 1 assano, who was a salesman in the emplov of the de- 
fendant Chesley & Chesley, all of the City of Washington, District 
o Columbia, for the purpose of selling the same, said propertv being 
listed with said firm complete, and others at a price of $25,000., and 
Amelie Maass agreed to pay said firm a commission of 5% for the 
sale of said property at said price. Petitioners sav that the said de¬ 
fendant Passano, and said defendants Chesley & CheslevL with whom 
he was associated, had some correspondence with said Amelie Maass 
and Louis Maass, her husband, with relation to the sale of said farm 
property, and that on or about the loth day of September, 
1J10, they advised the said Amelie Maass and her husband 
Louis Maass that they could make a profitable deal for 

• ei ?L lf .- hey /™ u1 ^ care to ta ^ e ineome producing propertv 
in the City of W ashington, District of Columbia, in' exchange 

So property now known as the ^Rochester.” 

} 4 f i I 0 endian T Place - N. W., Washington. D. C.,j erected on 
Lot 682, in Luther A. Swartzell’s sulxlivision of lots in 
Mount Pleasant, as per plat recorded in the office iof the sur- 
\e\or for the District of Columbia, was, by said agents Suggested to 
them as a very favorable investment. Petitioners further aver and 
say that said Louis Maass, and said Herbert Maass, came to Washin<*- 
ton and went over the matter, and took it up further with their said 
agents. They examined the property above described and their said 
agents represented to them that the apartment property was owned 
by the defendant Harry Wardman; that the said propertv had been 
built by this defendant; that it was a first class apartment house in 
every respectt; that the defendant Harry Wardman was asking the 
sum of $80,000. for said property, and that this was his net cash 
price; that it was worth said sum of $80,000. and the said Wardman 
could obtain said amount for it; that the property was new. and 
therefore was not yet, but soon would be fullv rented; thlat the <ross 
rents of said property when fully rented were $8.S9S.OO and further 
stated that the cost of operation was $4,120.00 leaving a net income 
to the said Amelie Maass, when said apartment house was fullv 
rented, which as represented by her said agents as aforesaid would be 
the case very soon, and without difficulty, of $4,778.00 per annum 
and her agents further represented to the said Amelie ! Maass that 
they were anxious to make a good trade for her. and that this was 
a good trade, and a splendid investment for her monev. beim- “over 
1/ /o on her investment of $25,000.” the value and price of the farm 
property of the said Amelie Maass, and given by her in exchange for 
sam apartment house, subject to the first trust thereon of $50 000 
at o/ 2 /c semi-annually, which said trust would not be due until 
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I-OUIS MAASS ET AL. VS. HARRY WaRPMAX ET AL. 

October 8, 1912, (subsequently corrected in contract after 
signature bv said Arnelie Maass and her husband Louis Maass 
to the actual date of maturity, to wit, July 20, 1912) and that 
the said Swartzell, Rheem & Ilensey Company owned and controlled 
le said trust, that the said firm financed the said defendants Ward- 
man & Bones m the construction of many of their buildings, and 
that the said I pan would be renewed without question or difficulty 
when due, for a like term of three years, on the same terms con¬ 
ditions and interest on the payment to the said firm of Swartzell 
KheeniA Ilensey, of a commission of 1% or $500.; and further that 
the said firm of Swartzell, Rheem & Hensey was a large real estate 
firm operating extensively in the District, owning or controlling vast 
sums of money, and did not want the money back at all, but was 
glad to keep it invested on such good securitv as a first trust on this 
apartment house property, and that in all their experience, they the 
said agents of the said Arnelie Maass, had never known of such'a 
trust to be foreclosed m the District when the interest and taxes had 
been kept up, and that the said firm of Swartzell, Rheem & Ilensev 
Mere very careful investors as they had many trust funds and women 
clients and never made loans in excess of 50% of the value of the 
property, which they, the said agents, advanced to the said Arnelie 
Maass as additional evidence of the value of the said propertv. and 
that it was thus amply worth the price asked, to-wit, $80,000 ’ They 
represented that on Swartzell, Rheem & Ilensev s own estimate the 
property was worth $100,000, or twice the amount of the loan made 
thereon by the said Swartzell. Rheem & Ilensey Company, and that 
finall} as further proof of the value of the propertv and the de- 

S iitf'ii ind sm !f lty °f th M nvestnic nt Offered by the first trust of 
$oO.OOO thereon they, the said agents, pointed out to the said Arnelie 

Maass that this loan was at only five and one-half per cent interest 
when the regular rate of interest in the District was six per cent for 
real estate loans Petitioners say that the said Arnelie Maass and her 
husband Louis Maass had no knowledge of real estate values or con¬ 
ditions in the District, and made no further investigations 
in the matter whatsoever, relying exclusively and entirely 
upon the said representations, and believing them to be true 
made by their agent the defendant Chesley & Cheslev, and L I)’ 

tJ-Si." 10,11 ■ l* v bcheved 1 to ! ,e honest and reliable, and believing 

• t " en? T in .-°? <1 fa,th with th e said Arnelie Maass, and 
that thev weie working m her interest m view of the fact that they 

were to receive •>% commission of the amount of said sale agreed to 

a r ,r “ t , fOT the «*!“”» f farm proper for 

the said apartment house, provided the owner would come to" Vir¬ 
ginia and advise the plaintiffs of the facts and the said Wardman 

to h VWi r - epreS T ted t0 , be - the °"' ner of the said apartment did come 
^ liginia and saw their farm, accompanied bv the said L 1) 

Passano on or about the 1st day of October, 1910." The said Ward 
man and I assano went over the farm at which time all of the repre¬ 
sentations made to her by the agents of the said Arnelie Maass as to 

house ’ a V d thc ease wif h which the trust 
ot $o0,000. thereon could be renewed, as aforesaid, were renewed and 
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affirmed by YY ardman, who tlien emphatically stated that his price 
for the property was $80,000. and that this price was the same for a 
rade or cash Jor the equity, and the said Wardman represented that 
ie wanted the said farm to establish a young man of his acquaint¬ 
ance m the dairy business, and for that reason wanted to raise the 
money by loan on the farm to set him up in this business, all of 
w inch was to be put into improvements on the property, and named 
“I® Sl * ni Jip wanted to borrow on the farm to be $10,000*] 

• . etitioncrs say that the said Amelie Maass and "her husband, 
i ajuis Maass, believing and relying absolutelv in the truth of all of 
the said statements and representations made to them by their said 
agents, Cheslev and Cheslev, and L. I). Passano, and by the said 
delendant \\ ardman, agreed to make an exchange of the properties 
and in tact did exchange the same on the following basiii, to-wit: The 
apartment house valued at $80,000. subject to $50,000. and the farm 
clear, valued at $25,000. with crops, fixtures, stock etc., an in- 
0 yentory being made of same and checked, and the same de- 
lnered, in accordance and correct with said inventory, to the 
party designated for that purpose on or about the 1st day of No- 
\ember. 1010. In addition, said An'ielie Maass procured and caused 
to be placed for the said Wardman ? s benefit a first trust loan on the 
farm of $5,000. due in two years, bearing interest at six per cent per 
annum, payable semi-annually and gave two notes one of $9,000. pay- ■ 
able in monthly instalments of $100 each bearing date of October 20, 
1910. and the other note of same date, due 90 months ijfter date for 
$1,000 both notes bearing interest at 5 y.,% per annum, payable semi¬ 
annually , to the order of Ililton and Thomson. Trustees, and, to se¬ 
cure the payment of the said notes, forthwith executed a second deed 
of trust on the apartment house, to the said defendants Walter E.. 
Hilton and 8. Percy Thompson, as Trustees, the defendant James 1). 
Hobbs took title to the farm for Wardman, and executed five notes 
to the order of Amelie Maass, one for $5,000. due in two years, the 
other four for $150. each, representing semi-annual interest to be¬ 
come due on the principal note in 0, 12, 18, and 24 months, after 
date thereof, and to secure the payment thereof, executed a second 
deed of trust on the farm to Herbert Maass, Trustee. This said 
second deed of trust on the farm and the notes secured thereby, the 
said Amelie Maass deposited with the said defendants j Hilton ’ and 
Thompson, Trustee- under the said second trust on the apartment 
house given by the said Amelie Maass, as additional collateral se¬ 
curity for the payment of her two notes aforesaid, totaling $10,000. 
The defendant Harry Wardman paid off the principal of a $1,000. 
trust on the farm and also gave Amelie Maass $500. cash difference. 
On the above basis the exchange was made and a deed to the said 
farm property to James 1). Hobbs was executed by the said Amelie 
Maass and her husband, Louis Maass. and the said Wardman de¬ 
clared himself satisfied with the valuation put on the farm property 
with everything that went with it, of $25,000. aforesaid. Petitioners 
say further that the valuation of $80,000 placed on thp apartment 
house property and represented as the true value thereof] to the said 
Amelie Maass, by her said agents, Cheslev & Cheslev, and L. 
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‘ ^ assano, and afterwards affirmed by the said defendant 

W ardman, was false and untrue and known to be sueh to the 
agents and to the said \\ ardman. and that the same was not worth 
more than the first trust of $50,000. thereon, and that the equity 
m said apartment house was worth nothing. Petitioners further aver 
t hat the agents of the said Amelie Maass did not make allowance for 
the \ aoancies. repairs, and a great many other expenses arising in 
the apartment house, in the statement of expenses furnished her, 
as hereinbefore set forth, nor for interest and principal payments 
on the second trust on the apartment house, so that, instead of re- 
< emng an income from the apartment house, when possession thereof 
vas taken by the said Amelie Maass, there was a large deficit, and 
that, m fact, this deficit figured on an annual basis, and deducting a 
very small nionthly sum to be used by the said Amelie Maass and 
family as income to live on, having no other means of subsistence, 
Mas so large that it Mas only by means of the thrift and energy in 
managing the property, of your petitioner, Herbert Maass. who stayed 
in America to look after the same, the said Amelie Maass and family 
returning to Germany to enjoy the income they fully expected and 
believed they M’ould receive from' the said property in accordance M'ith 
the statements aforesaid made to them by their agents and Wardman, 
ihol the property could be held and the necessary payments made. 
In fact, it Mas impossible to meet the balance of interest on the first 
trust due January 26th, 1911, of about $700. until several months 
thereafter. That, M-liile the gross amount of rents as represented was 
generally correct, the net return after paying the necessary costs 
and expenses of the apartment was less than one-third the amount of 
representations. 

• o Petitioners further say that it M-as prepr-sented to the said 
Amelie Maass that the apartments rented in the said building M-ere 
lexited only to bona fide tenants, M'ho had furnished satisfactory refer¬ 
ences as to their standing, financially and otherwise, and would com¬ 
ply M-ith their leases or could be forced to do so, and that this 
o statement was absolutely false and untrue, that not only M-ere 
there no efforts made to select tenants as alleged, but that most 
of the tenants were in M’ith several months, or at least a month’s rent 
free, as inducement to take apartments in the building, so that the 
same might show some rentals and thus be possible of sale, M’hich 
would not be the case otherwise. 

fi. Petitioners further aver and say that Amelie Maass and her 
husband Louis Maass. returned to Germany and transferred said 
property to your petitioner Annie E. Maass, for the purpose of facili¬ 
tating matters in the handling of said property, but that the said 
property was never owned by the said Annie E. Maass, and was only 
transferred to her as Trustee for Amelie Maass because of the fact 
that the property M-as located in the United States and the said Amelie 
Maass being in Germany, it would not be practical to have the 
property remain in her name, the said Annie E. Maass claiming no 
ownership as a result of the deed transferring the said property- from 
Amelie Maass to her. 

7. Petitioners further aver and say that prior to the time the trust 
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of $50,000., which was a first lien on the property at| the time of 
the purchase, became due your petitioner, Herbert" Maass consulted 
the defendant corporation of Swartzell, Rheem & Hensey Company 
with relation to the renewal of the said trust, and received no satis¬ 
faction from said interview, but thereafter, to-wit, on the fifteenth 
day of April, 1912, he received a letter from Clarence B. Rheem, the 
Vice-President and Treasurer of said corporation, advising your pe¬ 
titioner that they would not renew the said trust, said letter being 
hereto annexed, marked Petitioner’s Exhibit “B” and prayed to be 
read as a part of this bill. 

8. Petitioners further aver and charge that he then sought the de¬ 
fendant Harry Wardman with the request that if he Was successful 
in procuring the money elsewhere, the defendant Wardman permit 
him to place another trust of $50,000. in lieu of the one held by 
Swartzell, Rheem & Hensey Company, and that he, Wardman, who 

owned the second trust, should thereafter place his second trust 

9 on the new trust as a second trust, so that the Equity or in¬ 
terest of the said Wardman, under the second trust" would 

not in anywise be jeopardized, but the defendant Wardijnan declined 
to do so, and your petitioner, Herbert Maass, made diligent efforts 
to obtain the money for the first and second trusts in order to pay 
off the trust owned and controlled by Swartzell, Rheem & Hensey 
Company, and that held and owned by the defendant, Harry Ward- 
man, but he was unable to do so, and he was unable to obtain any 
satisfaction as to the value of the property, or as to the reason why the 
money could not be procured; that on, to-wit, the 3d day of September, 
1912, at 4:30 o’clock P. M., after advertisement in the Evening Star, 
of the District of Columbia, a copy of which is hereto annexed and 
marked Petitioners’ Exhibit “A” and is preyed to be read and con¬ 
sidered as a part of this Petition as fully as if set forth in detail herein, 
the said property was sold at public auction by Clarencje B. Rheem 
and George W. F. Swartzell, trustees, for the sum of $54,000., the 
said Harry Wardman being the purchaser thereof. They then de¬ 
manded from petitioners the sum of $1,210.97 balance due, as they 
claimed. 

9. Petitioners further aver and sav that as a result of the said sale 

%» I 

aforesaid, your petitioners were cheated and defrauded of practically 
everything they possessed of wordlv goods, and that when the said 
Amelie Maass was advised by your petitioner, Louis Maass, of the 
condition existing here, to-wit, the refusal to renew the loan, and the 
refusal of Wardman to release his second trust in order to place an¬ 
other and substituted first trust on the property, and the fact that 
every indication pointed to a public sale of the property, the shock 
was so great that the said Amelie Maass died of a broken heart. 

10. Petitioners further aver and say that, notwithstanding the 
fact that the said defendant corporation of Swartzell, Rheem & Hen¬ 
sey Company refused to renew the loan for your petitioners and not¬ 
withstanding the fact that the said property was sold to Harry Ward- 

man for only the sum of $54,000., which your petitioners are 

10 now advised is every dollar it was worth, the said corporation 
of Swartzell, Rheem & Hensey Company, immediately there- 
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after, to-wit on the 26th day of September. 1012. made and placed of 
record another; trust on the same property for the sum of .$.">0,000 
there being no uhangc whatever in the parties secured, or the trans¬ 
action m any respect, except that in the place of George \\\ F. Swart- 
ze • as one of the trustees, the other officer, to-wit. the defendant 
Alexander T. Hcnsev, was named as trustee. 

11. ^ our petitioner, Herbert Maass, further avers and says that 
a> agent for himself and the others in interest, he immediately 
sought the advice of counsel with respect to the matter and began 
an investigation to determine the true situation as to the value'of 
the property, and as to the relationship existing between the parties 
defendants in this cause, with the result that he avers and charges 
upon information and belief, that the said defendants. Chesley and 
Cues ley, and Passano. their said agents, were not acting in good 
taith as the agents of your petitioners, hut were in fact, in the em¬ 
ploy of the defendant Harry Wardman. 

12. Petitioners further aver and say that upon further investiga¬ 
tion. they charge, upon information and belief, that the defendant 
corporation of Swartzell. Rheem Hensev, are special partners of 
the defendant \\ ardman; that they have a special arrangement 
whereby they agree to loan all of the money received bv them for 
investment, or the majority thereof, to the' defendant. Wardman ■ 
tiiat they are to purchase the land for the said Wardman for the 
purpose of erecting these apartment houses, and that they generally 
finance the deal m every instance whereby, and through which 
means, for such services, the defendant Harry' Wardman has agreed 
and does agree to pay them a large sum, to-wit. from ten to twenty 
per cent of the amount of money advanced by them for iinancm-- 
sai<l buildings as aforesaid, and to renew the loans if Harrv Wanf 
,nan is owner of or desires renewal at maturity. 

lo. petitioners aver and say that upon further investigation they 
have discovered, and therefore charge, upon information and 
11 belief that the said corporation of Swartzell, Rheem & Hen- 
sey, through its officers, the defendant G. W. F. Swartzell 
who ^ lts president, and Alexander T. Hensev, who is its secretary 
and the said Rheem, its treasurer, having departed this life since 
said transaction, colluded, contrived and agreed with the said de- 
lendaiit Ilarry Hardman, that they would refuse to renew the loan 
or any portion thereof: that they would refuse to accept any reduc- 
tion in said loan, and that lie. the said defendant Harry Wardman 
would refuse to arrange the second trust in order that another trust 
might be substituted in place of the first trust then of record in 
order that the property might he sold under the terms of said tru<t 
well knowing the value of said property to he insufficient to obtain 
said loan elsewhere, and well knowing that the property was not 
worth more than the first trust, and that it would not be sold for 
more than the first trust, except to the defendant Harry Wardman 
himself who would purchase it for enough to pay the first trust and 
a commission to the trustees as appears upon the face of the situa¬ 
tion, and that it was agreed and understood beforehand that the 
said property should he sold under the first trust: should he pur- 
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chased bv the said Harry Ward man, and that a new! trust should 
)e placed upon the said property by the said defendant corporation 
nwartzell, Kliecm A Hensey, which was done for the purpose of wip- 
mjt out vour petitioners’ title to said property, and therein- defraud- 
ms them of iheir farm property, as shown bv petitioners’ exhibit 
I) prayed to he read with the bill. 

14. Petitioners further aver and say that the contents of the letter 
written by the said corporation, through its treasurer, Clarence B 
Knee in, a copy of which is annexed hereto marked Petitioner's Ex- 
Inbit C and is prayed to be read and considered a part of this Peti¬ 
tion, as if fully set forth herein in detail, wherein they state that the 
said trust was owned by a large financial institution, |is false, and 
that upon information and belief, they charge that tlie holders of 
those notes were individuals scattered over the Country, and 
lL that th ey had no knowledge of the fact that the said’trust 
was to be foreclosed; that they had no knowledge of the fact 
that the owner of the said apartment desired the same toj be renewed 
and that they did not request the said trustees to advertise and sell 
the property, but that the same was done at the instance and request 
o. the said Harry \\ ardman, with the acquiesenee and agreement 
and consent of the trustees under the trust, and the defendant cor¬ 
poration of bwartzell, Rheem and Hensey, all in accordance with 
ie agreement had that these petitioners should be deprived of the 
earnings of their life time by this arrangement. 

lo. Petitioners further aver and say that the property!upon which 
said apartment was built was one of seven lots, which wiis originally 
nine iots and which was purchased from Albert L. Sturtevant, in 
lJOd, and transferred to one Richard S. Wolfe in July 1909 and 
three days thereafter to-wit, July 19th, 1909, the said property, 
attei being subdivided into seven lots, was transferred tb Luther A. 

in ind h , om 1 linn , to , Ilan A Wardman, and the deed of trust 
of M .000. was forthwith placed upon the said property bv the said 
defendants \\ ardman and Bones, but the notes thereunder were 
signed by John A. \\ llson and petitioners aver and charge that the 
said Lufher A. Swartzell had no property interest in said property 
and that the said Richard S. Wolfe had no property interest in the 
said property, and that these transfers were executed in! accordance 
with an agreement between the said corporation of Swartzell, Rheem 
A: Hensey, and the defendant Harry Wardman, for the purpose of 

co\ enng up, as far as possible, the true situation between the re¬ 
spective parties. i 

16. Petitioners further aver and charge that the paries secured 
undei the new trust ol $o0,000. are the same in most instances, if 
not m every instance, as were secured by the old trust of .$.30 000 
tlie said notes under the new trust of $50,000. !bein<>- ’ <ub- 
strtuted^to of e $50°000 rS thCre0f f ° r the notos un f ^lie old 

16 70. Petitioners further aver and say that ! the whole 

ih f +1 i n ; sa( *V° n « l 7 ove set forth was a fraud upon vour !i)etitioners* 
that the defendant Harry M ardman, with the assistance bf the other 
defendants as set forth in this petition, procured the property of your 
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petitioners, as well as their second trust notes, for no value, and de- 
i- y our petitioners or the said Amelia Maass, the owner of the 
j ai . j 111 property, out of the total value of said property; that the 
defendant James I). Hobbs, was in fact no relation or friend of the 
said Harrv Hardman as represented; that he had no intention of 
entering the dairy business as claimed, and that he was simply a 
clerk in the employ of Harry Wardman, and that the title was 

j ", lm order t° carry out some arrangement had between 
the defendant Harry Wardman and the defendant- Chelsey and 
Uicsley and Passano, and your petitioners charge that the sa”id de- 
lendant Harry W ardman is in fact the owner of said farm property 
at this time, and the owner of the apartment house property at this 
ime, and petitioners are advised that their proper course is bv a 

suit of this kind in equity, and they file this suit for the purpose 
of rescission. 1 1 

Premises considered, Petitioners Pray: 

T h f a subpoena may issue out of this Honorable Court directed 
to the defendants, and each of them, requiring them to appear and 

answer the exigencies of this Petition, but not under oath, oath being 
expressly waived. ” 

t ?' T n ha l ,h f de £? dants > Harr . v Wardman. Thomas P. Bones, 
John T. Chesley, W illoughby S. Chesley, L. I). Passano, James 1). 
Hobbs, John A. Wilson, Harry T. Domer, Richard S. Wolfe, and 
hvartzell, Rheem & Hensey Company, a corporation, and Luther 
A. bwartzell be requested m their answers to discover fullv the 
amount received by them out of the transaction, and their full con- 
n f tl 1 (in ' vlt!l tllc transaction of the purchase of the ground upon 
which the apartment was built; the erection of the said building 
and the amount of money received by them and each of them, and 

re( ; eive(1 . bythe defendant corporation out of the transac¬ 
tion. That the said defendant Swartzell, Rheem & Hensev Com- 
panv the defendant Harry T. Domer, the defendant George W F 

Alexander T. Hensey, discover in their answers 
. the holder and cmner, or the holders and owners, of the notes 

S Ven S T Ure , trust of *50,000. or the trust under which 

S oS? | al i e Q?o the / aid P ro P er ty was had under the advertisement 
01 kept. lyi^.and to discover also the names and addresses of the 

r innn and owners, or party or parties secured under the trust of 
* 00,000 under which the said defendant Alexander T. Hensev is 
the surviving trustee. 

14 3. That upon final hearing of this cause a decree mav he 

passed herein setting aside and declaring void the transfers 
and placing vour petitioners in statu quo, and if the farm property 

bftn th/f actually passed out of the hands of Harrv Wardman 
into the hands of an innocent purchaser, that the defendant Harrv 
W ardman and Thomas P. Bones, and the defendant Swartzeli 

tl * een J & I J ens 7 Company be compelled to pay to vour petitioners 
the value of said property; that the cause mav, upon final hearing 

IfJ! 1 ,? J°. th e Auditor to state the account between vour peti- 
turners, the heirs of the said Arnelie Maass on the one side on,] tlm 
defendants Warden and Bones, and the defend^tto^ta 
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Swartzell, Rheem and Hensey on the other; your petitioners hereby 
tendering and standing ready to pay over any amount which may 
be found against them as the rents and profits out of the said prop¬ 
erty, and they ask that a decree may be entered directing that the 
said farm property be retransferred to them as the heirs at law of 
the said Amclie Maass, deceased, or that a money judgment be en¬ 
tered in their favor for the value of said farm property, less any 
amount which may have been paid them by the defendant Ward- 
man in said transfer, and less any amount which may have been 
received by them as rents out of said apartment during the time that 
they held the same. 

4. And for such other, further, and general relief, as to the Court 
may seem just and proper in the premises. 

LOUIS MAASS and 
ANNIE E. MAASS, II 
By HERBERT MAASS, 

Their A tty. in Fact. 

ERNA MA ASS, 

DOROTHY MAASS, 

MARTE LOUISE MAASS, 

By HERBERT MAASS,] ■■ 

Their Next Friend, 

By HERBERT MAASS. 

W. GWYNN GARDINER, 

R. .T. WHITEFORD, 

BLAINE COPPINGER, 

Attys. for Comps. 


15 Separate Answer of Defendant Richard S. Wolfe. 

Filed August 5, 1913. 

* * * * * * I * 

The defendant, Richard S. Wolfe, for answer to so much and such 
parts of the bill of complaint in the above cause exhibited against him 
and others, as he is advised it is material or necessary for him to 
answer, answering says: 

1-2. He is willing to admit for the purposes of this suit the allega¬ 
tions of paragraphs one and two respecting the respective residences 
and citizenship of the plaintiffs and defendants. 

3-14 (both inclusive); 16-17. This defendant having no knowl- 
. edge of the truth or falsity of the averments contained in paragraphs 
three to fourteen, botli inclusive, and sixteen and seventeen, of the 
bill of complaint, can neither admit nor deny the same, but should 
they be deemed by the court as material to the issue raided between 
him and the plaintiffs, or to any possible issue that may be raised 
between him and the other defendants hereto, he calls fot strict proof 
thereof. 

15. Answering paragraph fifteen, this defendant says that on June 
28, 1909, he entered into an agreement in writing with the defend¬ 
ant Luther A. Swartzell, to exchange lots numbered 156 to 164, both 
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inciiisiyc. in Square numbered 26S1 i„ the County of Washington-, 

‘ ( >luinl)isi, free mid dear of encumbrances, for lots 01, 
-)o 9b. 9/, 98* 9S, 100. 102 and 100 in block 14. square 2602 Wal- 
bridges subdivision of Ingleside in the District of Columbia, bein'* 
the property of the defendant Luther A. Swartzell free and 
(> ( o,u of encumbrances; that a copy of said agreement of ex- 

change, is hied herewith as a part hereof and marked “De¬ 
fendant k. S. W. Exhibit #1": that pursuant to the terms of said 
agreement tins defendant did on the 19th day of .Julv. 1909, convey 
the aforesaid lots to the defendant Luther A. Swartzell and received 
m exchange a deed from the said Luther A. Swartzell to his afore- 
i>ai<l lots, that this defendant lias no knowledge of the circumstances 
under which the said properly was later conveyed hv the defendant 
Luther A. Swartzell to the defendant Harry Wardinan; he denies 
that he was a party to that transaction between the two said defend¬ 
ants: he lias no definite knowledge of the building operations later 
carried on by the defendant Wardman upon said property or of the 
financial arrangements of Wardinan in connection therewith and 
denies that he was interested linacially or otherwise in either; he de¬ 
nies the allegation of said paragraph that he had no property interest 
in said property hut on the contrary says that he was the bona lide 
owner of said property at the time of said exchange and that his 
trade of the same was an ordinary real estate exchange unassociated 
w ith the ulterior motives charged in this paragraph: he has no knowl¬ 
edge of the extent of the interest of the said Luther A. Swartzell in 
said lots, hut believes from the fact that thev were conveyed hv him 
to the said Swartzell that the said Swartzell was a bona fide owner 
thereof; he denies that these transfers were executed in accordance 
with any agreement between Swartzell. Rheem & Hensev Company 
and the defendant Harry \\ ardman "for the purpose of covering up 
as far as possible the true situation between the respective 
1< parties : lie repeats his assertion that as far as lie was con¬ 
cerned or as far as he has or had knowledge said transaction 
was bona fide in every respect. 

And now haying fully answered the hill of complaint he pravs 
iluit he may be hence dismissed with his reasonable costs in this be¬ 
half sustained. 

RICHARD S. WOLFE 

HAYDEN JOHNSON, A tty. 

District of Columria, ss: 

I. Richard S. Wolfe, upon oath say that I have read the forego¬ 
ing answer by me subscribed and know the contents thereof; that- 
the matters and facts therein stated as of my personal knowledge 
are true: and that those stated upon information and belief T be¬ 
lieve to he true. 

RICHARD S. WOLFE. 

Subscribed and sworn to before me this :>lst day of Julv. A. D. 

1013 . 

[seal.] ALBERT C. MURDAUGII, 

Notary Public, D. C. 
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18 Separate Answer of Defendant Swartzell, Rhcem, and Ilensey 

Company . 

Filed August 12, 1913. • ! 

j 

I lie defendant Swartzell, Rlieem and Ilensey Company, for an¬ 
swer to so much and such parts of the bill of complaint in the above 
entitled cause, as it is advised it is material for it to make answer unto, 
answering, says: 

1-2. It is willing to admit for the purposes of this suit that the 
residences of the parties, and the capacities in which thet sue and are 
sued, are .correctly set forth in the first and second paragraphs of the 
hill, except that this defendant is incorporated under ajid by virtue 
of the laws of the State of A irginia, instead of under the laws of the 
District of Columbia as alleged. 

•!-7. r l his defendant is wholly without knowledge as to the truth 
or falsity of the third, fourth, fifth and sixth paragraphs of the bill, 
relating to the alleged character and value of the property of Amelie 
Maass in Hanover County, Virginia, to her alleged transactions and 
those of her husband Louis Maass with the defendants John T. Ches- 
ley, M illoughby S. Cheslev, L. D. Passano, Iiarry Ward man and 
James D. Hobbs, or to the acts, representations or conduct of them, 
or any of them, in the said paragraphs of the bill alleged, or of the 
alleged transfer of property by Amelie Maass and Louis Maass to 
the complainant Annie B. Maass, or with the purposed thereof, as 
set forth in the sixth paragraph of the bill, and it demands strict 
proof thereof, in so far, if at all, as the same may be material to this 
defendant. Upon its best knowledge, information and belief, it de¬ 
nies the allegations of the fifth paragraph of the bill thai at the time 
of the sale of the property to Amelie Maass. most, or any, of the 
tenants of the Rochester Apartment House were accepting the same 
rent free, so that it might show rentals, or sale thereof be rendered 
possible, or that due effort and discretion had not been exercised in 
the selection of the tenants, Where, as was the case of the Rochester, 
an apartment house is completed and becomes available in the Spring 
or Summer months, it is usual to offer one or more month’s rent 
either free or at a reduced rale until the Fall months, which are 
Ihe best for rental purposes, beyond which fact, accordir g to its best 
knowledge, information and belief, no free rental occupancy had 
been accorded to any tenants of the Rochester. 

7. Clarence B. Rlieem, Vice-President and Treasurer of this de¬ 
fendant, was its officer having charge of real estate loans, and must 
have been the party with whom the complainant Herbert Maass con¬ 
sulted with regard to the renewal of the first deed of trust indebted¬ 
ness upon the Rochester property, if he consulted with any repre¬ 
sentative of this defendant in that regard as alleged in the seventh 
paragraph of the bill. and. the said Clarence B. Rlieem having de¬ 
parted this life heretofore, to wit. on the Wh day of April, 1918, this 
defendant is unable either to admit or deny that such consultation 
took place between them; but it admits that said Clarence B. Rheem 
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\\rote to the said petitioner Herbert Maass a latter under date of 
ebruarv Id, 1012. informing the said Herbert Maass that it was 
not likely this defendant would he able ‘‘to arrange the matter on the 
basis suggested by you, when the loan shall mature”, the said letter 
being in reply to a communication from the said Herbert Maass to 
this defendant under date of February 1 •>, 1912, inquiring whether 
the $50,000 incumbrance upon the Rochester Apartment house could 
be renewed for three years. 


•S. 1 his defendant has no knowledge whatever of the alleged ne¬ 
gotiation of the said Herbert Maass with Harry Wardman for per¬ 
mission to replace the said $50,000 incumbrance by a new first trust 
tor that amount, and thereupon to replace the second trust held by 

M ardman with a new second trust of like character, and calls 
19 for strict proof thereof in so far as may be material as to it. 

It a\ers that, on the Jrd day of September, 1912, the principal 
of the $50,000 incumbrance was overdue, that both the principal and 
interest thereon from the 26th day of January, 1912, was wholly un- 
paid and in arrears, that taxes upon the said property amounting to 
$570.12 were oyerdue and running at a monthly penalty of one per 
centum, and that, because of the default in the payment of the said 
arrearages of principal, interest and taxes, the property was sold at 
public auction,:after due advertisement and in accordance with the 
provisions of the deed of trust securing the said indebtedness, by 
Clarence B. Rheem and G. \Y. F. Swartzell, the trustees thereunder, 
to the defendants Harry Wardman and Thomas P. Bones, for the 
sum of $54,000, which was $1,210.9/ less than the aggregate amount 
of the indebtedness, including taxes and costs of sale." "It believes it to 
be untrue that the said trustees demanded payment of the said de¬ 
ficiency as alleged in the bill, which deficiency, if paid, would have 
been applicable upon their commissions as trustees, thev having ap¬ 
plied the proceeds of the sale first to payment of the debts secured, 
taxes and other expenses. 

9. It has no knowledge, information or belief which will enable it 
to admit the allegations of the ninth paragraph of the bill that the 
complainants were cheated or defrauded of their property, or that 
Arnelie Maass died of a broken heart because of its sale as alleged, 
and they demand strict proof thereof if material. If true, however’ 
this defendant states that it was entirely impracticable for it to renew 
the loan, because of the fact that some of the parties secured were 
desirous of collecting the principal of the debt, because the promis¬ 
sory notes representing said indebtedness were personally guaranteed 
by the defendants Harry Wardman and Thomas P. Bones, which 
guaranty would have been lost and the security consequently im¬ 
paired by a renewal and extension of said loan, and, also because the 
conduct and management of the property by the complainants, in 
collecting the rents and appropriating the money to other purposes 
than payment of interest and taxes was of a character which would 
of itself, have precluded this defendant from recommending the ex¬ 
tension of the mortgage indebtedness, as requested by the complain¬ 
ants. 1 


10. It admits that, after the foreclosure sale, this defendant re- 
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placed a $50,000 indebtedness secured by a first mortgage upon the 
property, all arrearages of interest and taxes being paid, and pay¬ 
ment of the new notes being, also, personally guarantee^ by the de¬ 
fendants \V ardman and Bones, and a new deed of trust being made 
to Clarence B. Iiheem and the defendant Alexander T. Hensey as 
trustees, to secure the same. Prior to the purchase of the property by 
Amehe, Maass, it had been in the case and under the management of 
this defendant, and had yielded an income sufficient to justify in the 
judgment of this defendant a loan of that amount, made to responsi¬ 
ble persons, under whose ownership the income from the property 
would be properly applied to the payment of its obligations. 

11. It has no knowledge, information or belief which wiil enable 
it to admit the allegations of the 11th paragraph of the bill and 
must call for strict proof thereof, if material. 

12. It denies that it is, or ever was, a partner, special dr otherwise, 
of the defendant Wardman, or that it has or ever had, any agree¬ 
ment with him that it was to purchase the land which was to''be used 
by him for the purpose of erecting apartment houses, noif did it ever 
have any agreement with him to renew his loans, or anv of them in 
case lie should be the owner of the property on which they were’ se¬ 
cured, or should desire a renewal at maturity of the loans. Its 
specialty m real estate loans has been the making of what is known 

building loans, and it is true that for some vears the defendant 
\V ardman, who is a large and responsible builder, took the majority 

and /°n Se ? 1 ral r aPS P ast a11 of them ; but it is not 
true that it financed all of his deals, the fact being that a verv con- 

on adorable part of them has been and still is "financed bv other 

-U brokers. Its usual charge or commission for negotiating 

building loans was ten per centum, which according to its 
best knowledge, information and belief, is a reasonable and not un¬ 
usual brokerage charge in loans of that character, which involve 
constant supervision of the progress of the buildings throughout their 
construction, constant care and expense to see that the work is done 

thifdSw? C V vl l h t]l ® P^ ns and specifications, the employment by 
this, defendant of a skilled architect for this purpose, and a greatly 

increased expenditure of time and labor in other respects which are 
cident to this class of loans. It denies that it in anv instance 

Pomf ed T+ e n ty Per C6nt f Um ’ or ' duy Percentage in excess of ten per 
centum of the amount of money negotiated or advanced bv it to the 
cieienaant \\ ardman. v 

demes ’ a s' vl tbout the slightest foundation in fact or truth 

Ulfl ? l atl0n f -° f j he loth P ara graph of the bill that this defendant 
colluded contrived or agreed with the defendant Wardman that it 

would refuse to renew the loan, or any portion thereof, of to accept 

defemRnf tT ° f T’ ° r tha *, the P ro Perty should be sold to the 

defendant Harry W ardman, or that no one else would buy it for 

more than the first trust, or that Wardman would purchase it and 

pay the first trust and a commission to the trustees or in any manner 

or for any purpose whatever. Tn so far as this defendant can an- 

cia^e of Jhf f *r e ^ ° f Mr ’ Rheem who ™*s in 

charge of the matter for it, it believes that there was no agreement 
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between it and the defendant Wardman for replacing the loan until 
a tei the foreclosure sale had taken place. No request was ever made 
(o 11ns defendant by tbe defendant Wardnian not to renew the loan; 
no reduction of its amount was ever offered or proposed by the com¬ 
plainants, nor was the subject of a refusal by Wardnian 'to arrange 
a second trust, so that a new first trust might be substituted in place 
of the first trust then of record, broached or considered between the 
said Wardnian and this defendant or any of its officers or represen- 
tativcs according to the best of its knowledge, information and belief 
1 lie only profit or advantage of any kind to this defendant in the 
entire transaction was a commission of one per centum paid to it bv 
the defendant Wardnian for replacing the $50,000 trust after the 
foreclosure sale had been effected, which was a commission, simply 
of one per centum upon that loan, and which entered in no decree 
whatever, however remotely, into the action of this defendant in'iiot 
negotiating a renewal or extension of the former loan, its commission 
tor which renewal or extension, if negotiated by it. would have been 
one pei centum, which is the usual, customary commission for that 
purpose, and would have resulted in a deal with the same profit to 
it. with far less trouble and m every way more agreeable to it than 
<hd or could result to it from the foreclosure sale 

14. Answering the 14th paragraph of the bill, this defendant con¬ 
cedes that the statement in tbe letter of Clarence B. Rheem to the 
complainant Herbert Maass of February 15. 1912 that nearly the 
entire amount of the first deed of trust'loan was held bv an out of 
town institution was erroneous, for which error, the said Rheem 
Inning died before any controversy in that regard had arisen this 
defendant can account only by the fact that the letter was dictated 
stenographically by the said Rheem. and signed bv him with many 
others, probably without close scrutiny. The fact was that the largest 
ho dor of the said notes, $6,000. in amount, was the Pennsvlvania 
CoUege located at Gettysburg, Pa., and that on or about the 14th 
day of February. 1912. the president of that College was in the office 
of tills defendant and stated that his preference in the future would 
be for investments secured by other than apartment house property, 
and that he would expect payment of the notes held bv him secured 
on the Rochester Apartment House at their maturity. The said 
Rheem was. and throughout his life was universally recognized as 
being a man of the highest integrity and character, "incapable of an 
in.entioiial misstatement, even in such an immaterial matter as his 
reasons for declining to hold out to complainants the expecta- 
-1 turn that the first incumbrance on their property could he re- 
newed or extended. Other holders of the said notes had said 

thei ! 1 \Rv f c!lf 1 1 • 1 T lt t / ey u° X{,e ° t " 1 lenient at maturity, among 
em Mrs. Cornelia L. Lloyd, a copy of whose communication upon 

the subject is hereto annexed, marked “Exhibit A." and prayed to lie 

read as a part hereof. This defendant was the representative -id 

agent of the hoMers of all the notes for the purpoei of their c„£ 

V or V an ;! in tha ! t . ca P u ^ity- and under the circumstances herein set 
- >rth. after granting the complainants the extension first asked by 
them, and after their admission, in effect, that they would be unable 
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to arrange the matter otherwise, this defendant directed the trustees 
to proceed to advertise and sell, their said action being wholly without 
any connection with the defendant Harry Wardman, or for anv pur- 
pose other than the proper protection of the holders of tjie notes : : 

this defendant, through its rental department, had been in charge 
of the Rochester Apartment House prior to its sale to Amelie Maals 
1 ? r the period of six months during her ownership, foij- a period of 
about three months following the foreclosure sale, during its owner¬ 
ship by the defendant Harry Wardman, and about eight months for 
the present owner, during all of which period, after the first few 
months following its completion, the said property yielded an in- 

nrm e - r and above lts bxed charges, including interest upon the 
$o<J,U00 incumbrance and the taxes, of from $100 tb $12.1 per 

month; notwithstanding which fact, as heretofore shown, the com- 
plainants although m possession of the property, appropriated the 

income of the property to their own use, leaving both the! interest and : 
the taxes wholly unpaid. 

mi}°n^ Vl i h / e j peCt » the alle » ation -' of tlle 15th paragraph of the- 
bill, this defendant alleges that in the month of June, 1909 and for 

several years prior thereto, it was and had been the owner of Lot 
numbeied Ji and Lots numbered 9o to 103 inclusive, in Block No 
OAho • ndgG f Subdivision of Ingleside, now known as Square No ■ 

fknown as Nos. 1717, 1725, 1727. 1729. 

/ 31, 1/33, 173o, 1/39, and 1/41 Kilbourn Place, Northwest. In 
the said month of June, one Richard S. Wolfe proposed to this de- 
en ant an exchange of the said lots for lots numbered! 156 to 164 : 
inclusive, in Square No. 2681, which offer was accepted bv it bv a' 
written agreement executed June 28, 1909, said exchange being con¬ 
summated on or about the 21st day of July. 1909. This defendant 
had no knowledge of Albert L. Sturtevant in the transaction until 

the t r X° r t t °/i th i 6 Tlt1 ®.^Company was made, sometime in July, that 

l f J +° tbe . lot | wlueh the said Wolfe proposed to convey'to the 
defendant was in Sturtevant, nor had it at anv time anv negotiation 

90j. the defendant Wardman, to whose attention this defendant 
uftei receiving the said proposition of the said Wolfe, had called the 
said property in Square No. 2681 as suitable for apartbent house 
improvement, offered to purchase from this defendant the said lots in 

ofns TKSo e. h >,S - da ' endam " ould «*«** building 

he saH tffi? "" S T" ,“P u , rtment houses 1» H meted bv 
p® . * W,’ one . . ol .' vhlch apartment houses was the 

Rochester, the plans, specifications and bond to complete the <aid 

apartment houses to meet the approval of this defendant which pro 
posal it accepted, conveyed the property to the said defendant Ward- 
man accordingly, negotiated the said building loans, and!received its 
commission for so doing upon their completion. Since the comple¬ 
tion of the said apartment houses, the Rochester included it has had 
no interest in them or any of them, of any kind whatever eJSS 
to collect the interest, and the principal when due. upon the said 
oans so negotiated by it—apart from the fact that it has iat different 
2—3064a 
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times been the rental agent for their various owners or some of 

them—only one of them being now owned bv the said Ward- 
man. 

22 I.- Vn ^' erin S the allegations of the loth Paragraph of the 
bill with respect to the fact that the title to the property was 
placed in the name of Luther A. Swartzell, this defendant stated that 
it is a \ lrgima corporation; that, from its inception, about fourteen 
years ago, it was advised by its counsel that it had the right under 
its charter, and under a decision by the Supreme Court of the 
L mted States, to buy and sell real estate in the District of Columbia 
but that some of the title examiners of title companies entertained 
doubts upon the subject, and preferred that non-resident corporations 
should take title in natural persons for them, pursuant to which ad¬ 
vice it has taken title to nearly or quite all property purchased bv it 
in the name of Luther A. Swartzell, who is a large stockholder in 
the company and is one of its Directors, besides being employed in 
its business. The allegations in the bill that the said transfers, or 
aiiy of them, were executed in accordance with an agreement between 
this defendant and the defendant M ardman for the purpose of 
covering up the true situation between the respective parties is not 
onn false, but without the slightest shadow of anv fact to give color 
to or excuse for it. 

i6. It is true, as alleged in the 16th paragraph of the bill, that 
the holders of the promissory notes under the new trust of $50,000 
are in most instances the same persons who are the holders of the 
formei notes, about $4o,500 thereof being held by former holders, 
while $4,500 thereof are field bv new parties. 

Further answering the 16th paragraph of the bill, this defendant 
states that it had no connection with, and no interest of any kind 
m. the exchange of the property of Amelie Maass for the Rochester 
Apartment House, nor with or in any of the transactions between 
the said Amelie Maass. or of the complainants, or of anv other per¬ 
son or persons allied in interest with them, with the' defendants 
u ardman, Hobbs, Bones, Cheslev and Chesley, Passano, Thompson, 
or any other person or persons whatsoever. It believes it to be un¬ 
true. however, as is alleged, that the defendant Wardman is now the 
owner of the Rochester Apartment House, the same being owned by 
Charles D. Cugle, for whom this defendant is acting as rental agent 
of the said property. 

1 1 . As this defendant is advised, believes, and therefore avers, the 
complainants are not entitled to discovery from it of the names and 
addresses of the holders of the promissory notes secured under the 
former trust upon the Rochester Apartment House, nor of the 
names and addresses of the holders of the promissory notes secured 
by the now existing trust upon that property; and for the reason, 
not only that such a discovery would be as to the private affairs of 
this defendant and of its clients or customers which discovery is in 
no way necessary to the issues in this cause, but because it has reason 
to believe, and does believe, that the same is desired for unnecessary 
and malicious purposes, which are indicated in a letter from the 
complainant Herbert Maass to this defendant under date of Jan uar y 
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20, 1913 a copy of which is herewith filed, marked “Exhibit B ” 
and prayed to be read as a part hereof; this defendant de- 
chnes to make such discovery unless or until in the judgment 
of this Court it shall have been determined that it is necessary 
for any legitimate purpose in this case that the same lie given. 

And, having fully answered, prays it may he hence dismissed with 
its reasonable costs. 1 

SWARTZELL, RHEEM AND HENSEY 
COMPANY, 

By ALEXANDER T. HENSEY, 

Its Vice-President and Secretary. j [seal.] 

J. J. DARLINGTON, | 

Attorney for the Swartzell, Rheem & Hensey Co. \ 

District of Columbia, ss: j 

L Alexander T. Hensey on oath say that I am the Vice-President 
and Secretary of the Swartzell, Rheem and Hensev Company, and 
its agent for the purpose of making this affidavit : that I have'read 
the foregoing answer by it subscribed and know the contents thereof: 
that the allegations therein set forth as of personal knowledge are 
true and those therein contained upon information and belief I be¬ 
lieve to be true. 

ALEXANDER T. HENSEY. 

Subscribed and sworn to before me this 12 dav of Audust 4 D 
1913. * 1 

[seal.] \Y. D. BOWERMAN, 

Notary Public. D. C.. 

24 Separate Answer of Thomas P. Bones. 

Filed August 25, 1913. \ 

This defendant now and at all times hereafter saving to himself 
all and all manner of benefit or advantage of exception, "or otherwise 
thaw can or may be had, or taken to the many errors, uncertainties, 
and insufficiencies in the complainants' bill of complaint cons 
tained for answer thereunto, or to so much or to such parts thereof as 
this defendant is advised is material for him to make answer unto, 
answering says: 

1. This defendant is not advised as to the facts set forth in said 
paragraph, but if the same be material demands strict proof thereof. 

2. This defendant says that to the best of his information and be¬ 
lief the facts set forth in said paragraph are true. 

3. This defendant admits that the said Amelia Maass was the 
owner of a farm in the State of Virginia, but denies that it Contained 
two hundred and thirty acres; he denies that it contained a new 
dwelling house or that it was well wooded or stocked with machinery 
or furnishings: that not knowing the purpose of said Amelia Maass 
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and her husband in returning to Germany or in disposing of said 
larrn and fixtures lie neither admits nor denies the same, but if ma¬ 
terial demands strict proof thereof; upon information and belief, he 
3? leS 3 Ui * plaintiffs placed said farm property for sale with the 
defendants Chesley & Chesley, or either of them, or ottered them a 
commission of fi\e per cent thereon for its sale, or anv sum or sums 
whatsoever, or that said L. D. Passano was the salesman in the em- 

v . “ j ® Chesley, but on the contrary this defendant says 
that he is advised and informed and so believing avers that the said 
Amelia Maass listed the said farm for sale with said Passano, who 
was operating for himself as a real estate agent; that throughout said 
transaction the said Passano was acting and did act as the agent for 
the plaintiffs, and did not act therein as the agent for this defendant 
and his codefendant Wardman; that the defendants Cheslev & 
( heslev did represent this defendant and his codefendant Wardman 
as agents in the transaction here involved, but never did represent 
the plaintiffs or any of them; this defendant is not advised as to 
what communications passed between the parties or as to the repre¬ 
sentation made or of the knowledge of said Maass. or what influ¬ 
enced them in making said deal as in said paragraph set forth, but' 
it the same be material demands strict proof thereof; that he under¬ 
stands from his codefendant Wardman, that the said Wardman in 
company with said L. D. Passano, the agent for the said Amelie 
Maass. and her,husband did inspect said farm; that he is not advised 
as to the representations alleged to have been made by ’his code- 
lendant. it any, but if the same be material, demands strict proof 
thereof. 

4. This defendant is not advised upon what the said Amelia 
Maass and her husband relied in making said trade; he denies that 
- es e w were the agents for said Maass; but on the con¬ 
trary says they were the agents of this defendant and his codefendant 
M ardman; he admits that a trade was finally made of the farm for 
the apartment house referred to in the bill of complaint, but denies 
that the trade was upon the basis of any special valuation; this de¬ 
fendant admits that a trust was placed upon the said farm to secure 
a note in the sum of $5,000.00 but says that the said trust was made 
by James B. Hobbs, to whom the property had been conveyed at the 
instance of this defendant and his codefendant Wardman, the same, 
being payable in two years: this defendant admits that the plaintiff 
gave two notes, one for the sum of $9,000.00 and one for the sum of 
$1,000.00, as in said paragraph set forth : he admits that the said 
James D. Hobbs took title to said farm for the defendant Wardman 
and executed the notes as set forth; and that said Wardman made the 
payments of $1,000.00 and $500.00 as set forth; that lie is not ad¬ 
vised as to any satisfaction expressed by said Wardman: that while 
he is not informed as to the representations made to the 
plaintiffs, he denies that said apartment house was not worth 
$80,000.00 or that the equity therein was worth nothing; that he is 
not informed as to the representation as to expenses and receipts, if 
any. but upon information and belief he denies that the defendants 
Chesley & Chesley or either of them made the representations in said 


LOUIS MAASS ET AL. VS. HARRY WARDMAX ET AL. * 21 

i 

j 

0 , paragraph set forth, or any of them', but if material demands 

v> strict proof thereof; that as to the remainder of this para¬ 

graph this defendant is advised that it is neither necessary 
nor material for him to answer. j 

5. That he is neither advised nor informed as to the representa¬ 
tions claimed to have been made as to the tenants in said apartment 
•house, but if the same be material demands strict proof thereof. He 
denies, however, so much of the said paragraph of the bill as alleges 
that at the time of the trade of the Rochester Apartment House to 
the plaintiffs that most or any of the tenants thereof were not bona 
lide tenants or that most of them were occupying apartments therein 
rent free so that it might show income therefrom or that no efforts 
were made to select tenants as alleged or that inducements were 
offered to take apartments in said building; but on the other hands 
this defendant says that care was exercised in the selection of tenants 
and that it is the custom among builders and owners ofj apartment, 
bouses where the same have been erected and completed in the Spring 
or Summer months, to offer one or more months’ rent free or at a 
reduced rate until the Fall months, which it is commonly known are 
the best for rental purposes; that beyond the fact that sortie or many 
of the tenants received a month or part of a month’s rent free be¬ 
cause of the fact that said apartment house was ready for occupancy 
in the Spring months, no free rental occupancy was granted to any 
tenant of the said Apartment House. 

b, 7. This defendant is not advised as to the facts set forth in said 
•paragraphs, but if the same be material demands strict proof thereof. 

8. This defendant says that he has no personal knowledge of the 
efforts made by said Maass as set forth, but if material demands 
strict proof thereof; that he knows that said property was sold at. 
public auction as set forth, but has no knowledge of any demand for 
the payment of the sum of $1,210.97, but if the same be material 
demands strict proof thereof . 

9. This defendant denies that the plaintiffs were cheated or de¬ 

frauded ; he has no knowledge or information or belief jwhich will 
enable him to admit or deny the allegation that the plaintiff. Amelia 
Maass. died of a broken heart because of the sale of the said Apart¬ 
ment house as alleged and if the same be material demands strict 
proof thereof; this defendant further says that he is advised that his 
codefendant Wardman was willing to release his second trust upon 
certain conditions but found that by reason of the manner in which 
the plaintiffs managed and conducted the property, in appropriating 
the rents to other purposes than the payment of taxes arid interest, 
it indicated a purpose on the plaintiffs’ part to get what they possibly 
could out of the property and then ultimately let the holders of the 
trust carry the burden. , j 

10. This defendant is not personally advised of the refusal of said 
firm of Swartzell, Rheem & Hensev to renew the loan on said prop¬ 
erty, but if the same be material demands strict proof thereof; he 
denies that said property was not worth more than $54,000.00; he 
iidmits that a new loan was placed on said property for the sum of 


$50,000.00. 
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1 n - Ans *eriag 11th paragraph of the bill of complaint, this 
aeiendant sa\s that lie is not advised as to the advice sought by the 
plaintiffs or the investigations made bv them but if the same be ma- 
tem demands strict proof thereof; he denies that the defendants 
< hesiey & Chesley were not acting in good faith; he denies that the 
defendant Passano represented this deft., but on the contrary says 
ibat lie represented solely the plaintiffs in this transaction and denies 
that the said Passano at tlie time of the transaction herein involved 
was in the employ or had any connection with the defendant Harry 
Wardman or this defendant. 

12. This defendant denies that the corporation of Swartzell, 
Kheem <fc Hensey are special partners of his codefendant Wardman 
or that there is any special arrangement whereby said corporation 
agrees to loan all of its money or the majority thereof to this de¬ 
fendant or his codefendant A\ ardman. or that the said corporation is 
to purchase the land for the defendant \\ ardman for the purpose of 
erecting apartment houses thereon, or that they have generally 
financed the deal in every instance whereby the defendant agrees to 
pay them a sum of between ten to twenty per cent, of the amount of 
money advanced. This defendant says that he and his codefendant 
^ ardman are engaged in extensive building operations and 
26 from time to time have made loans through the said corpora 
tion of Swartzell, Rheem & Hensey and for which loans they 
have never paid in excess of ten per cent of the amount thereof, the 
same being considered a builder’s loan and one in which the money 
is advanced from time to time as the work progresses: that this rate 
of ten per cent so paid covers not alone the amount charged as 
brokerage for loaning the money, but covers also on part of the said 
corporation the expense incident fo inspection and supervision of the 
progress of the buildings during the period of construction. 

13. This defendant upon information and belief denies that the 
defendant Swartzell. Rheem & Hensey colluded, contrived and 
agreed with the defendant Wardman that it would refuse to renew 
the loan on the Rochester Apartment House or any portion thereof 
or that they would refuse to receive any reduction in said loan or 
that the defendant Wardman would refuse to arrange the second 
trust thereon in order that another trust might be substituted for the 
first trust then of record: he denies that the value of the said apart¬ 
ment house was insufficient to obtain the loan elsewhere or that the 
property was not worth more than the first trust. Upon information 
and belief he denies that there was any agreement or understanding 
beforehand with the said Swartzell. Rheem <£ Hensey that the prop¬ 
erty should be sold under the first trust and purchased by the de¬ 
fendant Wardman. He denies that the sale of the property was 
with the purpose of defrauding the plaintiffs of their farm. 

14. With the exception of so much of said paragraph as charges 
that there was an arrangement between the defendant Harry Ward- 
man and the defendant Swartzell. Rheem & Hensey to deprive the 
plaintiffs of their property as alleged, which averment is upon in¬ 
formation and belief denied, this defendant says that he does not 
have sufficient knowledge to permit him to admit or deny the other 
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averments of said paragraph, but if the same be material demands 
strict proof thereof. 

15. Answering the loth paragraph of the bill of complaint, this 
defendant says that the said property was obtained from the firm of 
Swartzell, Rheem <fc ITensev, the title thereof being in Luther A. 
Swartzell and that a trust in the sum of $50,000.00 was placed 
thereon, as to the remaining averments of said paragraph, this de¬ 
fendant neither admits nor denies them, but if the same be material 
demands strict proof thereof, except so much thereof as charges that 
the conveyances were made for the purpose of covering up the true 
situation, as to which allegation this defendant says the same is not 
true and is without foundation. 

10. This defendant has no knowledge of the averments set forth 
in said paragraph, but if the same be material demands strict proof 
thereof. \ K 

17. Answering the last paragraph of the bill improperly marked 
1.6, this defendant denies all the averments thereof except "that rela¬ 
tive to the defendant Wardman’s ownership of the apartment house, 
which averment is true; this defendant in further answer to said 
paragraph says that the plaintiff well knew at the time of signing 
his said bill that the defendant Wardman was no longer the owner 
of said farm and has not been for a long time. 

Further answering the bill of complainant, this defendant says 
that while he was jointly the owner, with the defendant, Harrv 
Wardman, of the apartment house referred to in the bill of com¬ 
plaint and has personal knowledge of the actual facts as to many of 
the averments set forth therein, the trade referred to was in fact 
made and consummated by his codefendant, Wardman, who has 
fuller and more intimate knowledge of said transaction; that some 
f ime in the month of September, or October. 1910, the defendant 
Passano. representing the- plaintiffs as their agent, sought the de¬ 
fendants Chesley & Chesley, who had the apartment house here in¬ 
volved for sale, with a view of securing a trade for the farm referred 
to; that throughout the entire transaction the said Passano repre¬ 
sented the plaintiffs and the said Chesley & Chesley represented this 
defendant and his codefendant Wardman; that plaintiffs personally 
with their agent Passano represented that the farm contained two 
thirt acres of land and that they could raise thereon 
by way of a mortgage or deed of trust the sum of $10,000.00 as part 
of the consideration for making the trade; that as a result of the 
negotiations an agreement was finally entered into on October 4, 
1910, wherein plaintiffs agreed to raise by way of a loan on said 
farm the sum of $10,000.00 and otherwise the contract was to be 
null and void, the defendant Wardman therein agreeing to 
2,i pay off a trust of $1,000.00 on said farm and alsp pay to the 
plaintiff’s the sum of $500.00 in cash, a copv of which agree¬ 
ment is hereto annexed as “Exhibit A”; the plaintiffs finding that 
they were unable to borrow the sum of $10,000.00 on said farm, a 
new agreement was drawn and signed by the plaintiffs uiider date’of 
the 11th day of October, 1910, wherein they agreed to borrow $6,- 
000.00 on said farm, a copy of which is hereto annexed as “Exhibit 
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B"; this defendant represents that the trade was finally consum¬ 
mated for the said properties the defendant Wardman taking said 
arni subject to a trust of $1,000.00 which under the agreement with 
plaintiffs he was required to and did pay off. and gave therefor said 

nn )Jed 1° ? trmt of W°00.00, -and a second 

TZ /f V-nnVm°‘ a T dc 1>y the Plaintiffs and also paid them the 
sum ol $o()0.00 m cash. 

This defendant further represents that he made no misrepresenta¬ 
tions of any kind in said transactions and does not believe any were 
made by his codefendant \\ ardman or by Chesley & Chesley, their 
agents, m said transaction: on the contrary he savs the value of the 
farm was grossly exaggerated by plaintiff: that instead of being of 
the value sufficient to raise $10,000.00 thereon, that the largest 
amount they were able to raise thereon bv wav of mortfa°- e was the 

- » f *-.000.00: «’»< of the farm containinT?™ hundjed 

and thirty acres as represented by them in said agreement, it onlv 
contained two hundred and three acres, all of which facts plaintiffs 
veil knew and concealed from the defendants 

XvJJr (lefendant further ^ that neither he nor his codefendant 
AVardman. were anxious to make said trade, and it was only through 

the personal and repeated solicitation of plaintiffs and their agent 
Passano. that the deal was finally made. ^ 

And this defendant says that all matters and things in said bill 
hereby dSl.' VhKh 8pecifiealIy admittefl or denied, are 

An , d V 0TV having fully answered, this defendant prays that he 
famed 6 ^ KmiS8ed ' Vlth hls reasonable costs in his behalf sus- 

THOMAS P. BONES. 
BRANDENBURG & BRANDENBURG. 

A ttomeys for Defendant. 

District of Columbia, ss: 

I, Thomas P. Bones, do solemnly swear that I have read the fore¬ 
going answer by me subscribed and know the contents thereof - that 
he matter, therein stated upon mv oto knoSfee are 

™be tnie h0Se ^“ mn " , '° n lnfonna, 'Ori and belief, I bdiere 

THOMAS P. BONES. 

D. S 191 C 3 ibed and ?W ° rn t0 bef ° re me fhip 22nd day of August, A. 

^ SEAL -J JOS. N. THOMPSON. 

Notary Public. D. C. 


25 


LOUIS MAASS ET AL. VS. HARRY WARDMAN ET 4l. 

28 Separate Answer of Defendant George W. F. Swartzell. -~ 

Filed August 25, 1913. H I I 

* * * * * * j * 

I 

The defendant George W. F. Swartzell, for answer to so much 
and such parts of the bill of complaint in the above erititled cause 
as he is advised and believes it is material for'him to make answer 
unto, answering, says: 

1. He admits that he was co-trustee with the late Clarence B. 
Rheem, in the deed of trust which conveyed to them the property 
referred to in the bill as the Rochester Apartment Housie, to secure 
promissory notes aggregating $50,000, and that as such trustees, he 
and the said Clarence B. Rheem made sale of the said property on 
or about the 3rd day of September, 1912, after advertisement made 
in the “Evening Star,’’ for default in the payment of the principal 
and intester of the said promissory notes, all of which were then over¬ 
due. This defendant is not aware of any demand made by either 
himself or the said Clarence B. Rheem upon the petitioners for the 
payment of $1,210.97, being the deficiency between the proceeds of 
said sale, to wit, $54,000. and the principal and interest of the debts 
secured and the cost of sale, and this defendant calls for strict proof 
of the said allegations of the bill that such a demand was made. 

2. He denies that as one of the trustees under the siiid deed of 
trust, or in any other capacity, he was a party to, or had any knowl¬ 
edge of, any collusion, contrivance or agreement with the" defend¬ 
ant Harry Wardman in regard to the said sale, in- any respect or for 
any purpose whatsoever, or that the said sale had any object or pur¬ 
pose, direct or indirect, other than to enforce payment Qf the over¬ 
due indebtedness, both principal and interest, secured by the said 
deed of trust, and which, after due opportunity and reasonable ex¬ 
tension of the time for the purpose, neither the complainants, or any 
of them, or any other party or parties in interest, held out ariv 
representation or leasonable prospect that they would be able to 
make in the event of further delay or indulgence. 

3. This defendant is advised, believes and therefore avers, that lie 
is under no duty or obligation to make discovery of the names and 
addresses of the holders and owners of the promissory nrjtes secured 
bv the deed of trust under which sale was made as aforesaid, or of 
the existing incumbrance upon the Rochester; and for the reason set 
forth in the concluding paragraph of the answer in this cause of 
the Swartzell. Rheem and Hensey Company, which he has read, be¬ 
lieves it to be true and adopts as a part of his answer hereto, he de¬ 
clines to discover the said names and addresses unless and until the 
court shall decide it to be necessary or proper that he should do so. 

And having fully answered, this defendant prays he mav be hence 
dismissed with his reasonable costs. 

(Signed) GEORGE W. F. SWARTZELL. 

J. J. DARLINGTON, Attorney. 
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District of Columbia, ss: 

L George \Y. F. Swartzell, on oath say that T have read the fore¬ 
going answer by me subscribed and know the contents thereof; that 
le allegations therein contained as of personal knowledge are true 

and that those set forth upon information and belief I believe to he 
true. 

( Si S"ed) GEORGE W. F. SWARTZELL. 

Subsmbd and sworn to before me this 15" day of August, A. D., 

i *7 1 *5. 

^ SEAL -1 GEO. E. TERRY., 

Notary Public, I). C. 


29 


Separate Answer of Defendant Alexander T. Hensey, Trustee. 

Filed August 25, 1913. 


The defendant, Alexander T. Hensey. Trustee, for answer .to so 
much and such parts of the bill of complaint in the above entitled 
cause as he is advised and believes it is material for him to make 
answer unto, answering, says: - • * 

He admits that- he is surviving trustee under the deed of trust 
conveying the Rochester Apartment House property to the late Clar¬ 
ence B. Rheem and himself as Trustees, to secure an indebtedness 
represented by promissory notes aggregating $50,000. recorded oh 
or about the _6th day nf December, 1912, as mentioned in the bill'. 

for such further answer, if any, to the allegations of the bill as it 
is necessary or proper for him to make answer unto, this defendant 
sa;\s that he has read the answer of the Swartzell. Rheem and Hen- 
sev Company in this cause, that lie believes its allegations to be true 
and that he adopts the same as his answer to such parts of the bill’ 

madT’ a? reqU,re answer froni him °ther than is herein specifically 

And having fully answered, this defendant prays he mav be 
hence dismissed with his reasonable costs. 

ALEXANDER T. HENSEY. 

District of Columbia, ss: 

J. Alexander T. Hensey, on oath say that I have read the fore- 
going answer by me subscribed and know the contents thereof; that 
the allegations therein contained as of personal knowledge are true 
and those set forth upon information and belief. T believe to be 

ALEXANDER T. HENSEY. ’ 

•J. J. DARLINGTON, A tty. 
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Subscribed and sworn to before me this 15" day of August, 1913. 
[seal.] GEO. E. T$RRY, 

Notary Public, D. C. 

30 Separate Answer of Luther A. Swartzell. | 

Filed August 25, 1913. 


The defendant Luther A. Swartzell, for answer to jso much and 
such parts of the bill of complaint in the above entitled!cause as he is 
advised and believes it is material for him to make answer unto, an- 
speringsays: ! 

L He admits that, on or about the 19th day of Juhf, 1909, Rich¬ 
ard S. Wolfe conveyed to him nine lots, afterwards subdivided into 
seven lots, upon one of which the Rochester Apartment House was 
subsequently built, but he denies that he knew Albert |L. Sturtevant 
in the transaction, or had any dealing or communication with him in 
that regard. 1 he legal title to the said nine lots wa.f conveyed to 
him. instead ol to the Swartzell, Rheein & Hensey Company, who was 
the beneficial owner thereof, for the reason that the said’ company, 
of which this defendant from its organization has been!a large stock¬ 
holder, was advised by counsel, shortly after its organization, that 
there was a doubt in the minds of some title examinees in the Dis- 
trict of Columbia, notwithstanding a decision of the Supreme Court 
of the I. nited States to the contrary, whether a corporation organized 
outside of the District of Columbia, as was the case wlith Swartzell, 
Rheem & Hensey Company, coukl buy and sell real estate therein, 
taking title in its own name, and that the title examiners entertain¬ 
ing such doubt preferred that the title to property purchased bv such 
corporations for the purpose of sale should be vested in natural per¬ 
sons. pursuant to which advice the Swrotzell. Rheem and Hensev 
.Company for its beginning has placed the title to properties pur¬ 
chased by it with a view to subsequently selling the same in the name 
ot natural persons, principally in the name of this defendant, who 
.for the reason herein stated, and for no other, became the grantee 
of the nine lots in question, contemporaneously conveying to the said 
sons, pursuant to which advice the Swartzell. Rheem and Hensev 
( ornpany, m exchange and payment for the said nine lots. Lots nunr- 
bered 91 and 9o to 105, inclusive, except 101, in Block No. 14, 
VValbridge s Subdivision of Inglesidc. now known as Square no. 2602 
of which last mentioned lots the Swartzell, Rheem and Jlensev Com¬ 
pany was and for some years had been the beneficial owner, and the 
legal title to winch lots had been for the reason hereinbefore stated 
and for none other, vested in this defendant. 

2. This defendant had no interest in the transaction, iior anv other 
transaction, affecting the Rochester Apartment House at any prior 
to subsequent time, other than that of a stockholder in the Swartzell, 
Rheem and TIensey Company, nor does he know what profits or 
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moneys if any resulted to that Company from its transaction or 
transactions with respect to the said Rochester Apartment House, 
or any of them, other than its commissions upon the loans negotiated 
'v it upon the security of said property, whjch are truthfulIv set out 

1 r 2? a K-u Ve V? e a ! legatlo . ns c,f whic]l he adopts as to all allegations 
of the bill not herein specifically answered by him. 

And having fully answered, this defendant prays lie mav be hence 
dismissed with his reasonable costs. 

(Signed) ' LUTHER A. SWARTZ ELL. 


District of Columbia. ss: 


L Luther A. Svvartzell. on oath say that I have read the foregoing 
answer be me subscribed and know the contents thereof, that the 

thaTfw" SGt f ° rtl l 118 ^'.Personal knowledge are true and 

♦ hat those set forth upon information and belief I believe to be true. 

(Signed ) LUTHER A. SWARTZELL. 


^Subscribed and sworn to before me this 15" dav of August. A. 1). 

^ SEAL -J CrEO. E. TERRY. 

Notary Public. [). C. 


SI 


Separate Answer of Defendant Harry T. Domer. 
Filed August. 25. 1913. 


* 


naH?nf d +p en K-n lt r Harry 1 T ' Domer ’ for an swer to so much and such 
parts of the bill of complaint in the above entitled cause a* he i= ad 

mfs^s eh6V " !t 18 Tnaterial f0r him answer unto answer- 

According to his best, recollection, he was named as navee in the 
promissory notes secured by the deed of trust to the defendant George 
. h. l vartzell. and the late Clarence B. Rheem on the Rochester 

whiSTrm ? OUSe PT T ert,y? referrerl t0 in the bill in the above cau«e 
bich promissory notes were endorsed by him without recourse for 

the purpose of then-negotiation, to secure a building loan in aid of 

he erection of t*ie Rochester Apartment House, this defendant aet- 

partie" ami'havin’' ° f " ucl \P a - vee for the accommodation of the 
[-™ d h neither then nor now, or at anv intermediate 
time any personal interest in the transaction. ermediate 

dismifsed^pf w lly ' Amwe lf - lhis defendant, pravs he mav be hence 
dismissed with his reasonable costs. e 

HARRY T. DOMER. 


District of Columbia. ss : 
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allegations therein contained as of personal knowledge are true and 
that those set forth upon information and belief, I believe to be’true. 

HARRY TL DOMER. 

Subscribed and sworn to before me this loth day of August, A. D. 
iyio. 

t SEAL -] GEO. E. TERRY, 

Notary Public, D. C. 

32 Separate Answer of the Defendant S. Percy Thompson, 

Trustee. 

Filed August 30, 1913. j 


The defendant, S. Percy Thompson, Trustee, for answer to so 
much and such parts of the bill of complaint in the above entitled 
cause as he is advised and believes is neeessarv for him to make an¬ 
swer unto, answering says: 

He admits that he did hold with his co-trustee Walter E Hilton 

nJLlf'S nn Certa “i , not " “ * he sum of $5,000.00 and interest 

>° to i f-°'r SeC T d K deed 01 trust u P° n the farm referred to in 
the said bill of complaint; he further admits that he is trustee under 

a certain deed of trust given by the plaintiff Amelie Maass, to secure 

° ne t 1 '- 1116 SUm i $1 > 000 - 00 one for the sum 
hnl/° 0 : 00, same being secured upon the Rochester Apartment 
house as m said bin of complaint set forth; he likewise admits that 
he did hold as trustee with his co-trustee and as collateral to secure 

mem a hm ent 01 ^ SeC °^ d ? USt of $10,000.00 placed upon said 'apart- 

Him of h S nnn S nn f0r !q a f d? fi -’ e l ertain P romis sory notes, one in the 
t t o i ’! 00 i° 0 v, and four 111 th , e sum of $150.00 each, covering in- 
!! hi 1 ° u WhlC J h were exef>uted b y the said James D. Hobbs made 
payfible to the order of Amelie Maass, the said Herbert Maass’ being 
named as trustee therein. 1 g 

For such further answer if any be required of this defendant to 
the allegations of the bill as it is necessary or proper for him to make 
answer unto he says that he has read the answer of the defendant 
Thomas P Bones in this cause and that he believes its allegations to 
t i t iat he adopts the same as his answer to shell parts of 

specifically Sf " ,m " “™' b -'' hi “ «■»> * 

T ys ,h “ 

S. PERCY THOMPSON. 
BRANDENBURG & BRANDENBURG, 

A ttorneys for Defendant S. Percy Thompson . 
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District of Columbia, ss: 

S. Percy Thompson upon oath deposes and savs Hint lie has read 

h} ; hini suhst>ril,e<1 knows the contents 
? th ? , the facts; , therein s,ate<1 u l ,on his personal knowledge 
be true 6 ^ tll99e State< u,,on infor »nation and belief, he believes to 

S. PERCY THOMPSON. 

Subscribed and sworn to before me this 29th dav of August. 4 D 
lyio. . 

^ SEAL -J JOS. N. THOMPSON. 

Notary Public , D. C. 
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Augiccr of Chcslcy A Chcsley. 
Filed September 15, 1913. 


! ?fP arate answer of the defendants, John T. Cheslev 

and W illoughby S. Cheslev. to the Rill of Complaint of Louis Maass. 

fulh Aow s . a gMtows"' in fWer - V exhibi,ed - r «P“‘- 

1. They have no knowledge or information as to the truth of the 
averments of the first paragraph of the said bill and can neither 
admit nor deny the same, and if material, demand proof thereof 
.7 believe the averments of the second paragraph to be true, 
i Answering the third paragraph of said bill, these defendants 
deny that the said Amelia Maass and Louis Maass! or either of them 
or anvone tor them, m or about October. 1910, or at any other time 
placed the piopeit> m the said paragraph described, or anv part 
thereof with these defendants, or either of them, or with anv one for 

alTnrf 611 ^ 111 T' e ’J her °/. tlje, ii.either individually or as a firm for 
fw/° rany <h , er dl 1 ? P°. sl 1 tl °n- or that the said property or any part 
theieof was e\er listed with these defendants’ said firm for disoosi- 
tion at a price of $2. >.000. or at any other price, or in any other man- 
ner whatsoever committed to these defendants or to either of them 
individually or as a firm, for any disposition whatever, or for the 
performance of anv duty, act or service with respect to the same 
rhe.-e defendants further deny that the defendant L. D Pas«ano 

nf tu T! Sa a d time ’ or r at an . v time whatsoever was in the employ 
of the>e defendants or either of them, either as a firm or individual^ 

as a salesman or in any other capacity whatsoever. These defend’ 

,,iat at sai<1 **» at any other time the said 
Amelia Maa>.s. or anv one lor her, ever agreed or < florid n 

these defendants’ said firm or to these defendants or either or them a 
commission of five per centum for the sale of said property or ever 
agreed or offered to pav to them or either of then , r e ci 
dividuallv nnv o,hJ sum , thing 
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sation for the sale of said property or any part thereof, or for the 
performance of any duty, act or service with respect to the same. 
And they deny that these defendants (Jr either of them, as a firm or 
individually, ever asked or ever agreed to accept from, or was ever 
paid by, said Amelia Maass, or any one tor her, any (Commission, 
sum of money, thing of value, recompense or compensation for the' 
sale or other disposition of said property or any part thereof, or for 
the performance of any duty, act or service with respect to the same. 
And these defendants deny that they, either as a firm or individ- 
ually, were ever associated with the said Passano in business; that 
they individually or as a firm ever had any interest in the business 
oi the said Passano, or that said Passano ever had any iriterest in or 
control over or other relation to the business of these defendants as a 
firm or individually. To the best of their knowledge, information 
and belief, these defendants, either as a firm or individually, never 
had any correspondence with the said Amelia Maass or Louis Maass 
but by reason of the vague and indefinite allegation of said para- 
yiapli in this respect they are unable to answer the same rhore specif- 
lcallv. i r 

Further answering said paragraph, these defendants aver that on 
and before the loth day of September, 1910, and continuously 
throughout the transactions relating to the exchange of said farm 
for the said apartment house, these defendants’ firm was the broker 
and agent of the defendant, \\ ardman, by whom alone they were 
employed and paid, and that this fact was well known by the said 
Amelia Maass and Louis'Maass, and their agents and representatives 
before the said Amelia Maass entered into any agreement or negotia¬ 
tion for the exchange of said properties. That in the month of Sep¬ 
tember, 1910, the defendant, Passano, who was, as these defendants 
are informed and believe, the broker and agent of the said Amelia 
Maass offered the said farm for exchange for improved city prop- 
erty, to these defendants’ firm, as brokers, and the defendant, John 
1. Uiesiey, acting for said firm, after consultation with said Ward- 
man, offered to said Passano, as the agent and broker of shid Amelia 
Maass, the said apartment house, known as the Rochester, in 
•H exchange for said farm, upon certain terms which were not 
accepted, whereupon negotiations for said exchange were 
entered upon bv the said Passano, representing said Amelia Maass 
and these defendants, representing said Wardman, and by the said 
Amelia Maass and Louis Maass and the said Wardman, in person, 
and by the plaintiff, Herbert Maass, representing said Amelia 
Maass. That said negotiations finally resulted in an agreement 
being executed by the parties. That these defendants, neither as a 
firm nor individually had any part in the preparation of Said agree¬ 
ment or fixing its terms, but the same were adjusted, as defendants 
are informed and believe, by the said Wardman. acting in his own 
behalf, and the said Passano and Herbert Maass acting for said 
Amelia Maass, and by said Amelia Maass in person 
Jhese defendants deny that they, as a firm or individually, ad- 
Msed the said Amelia Maass and Louis Maass, or either of them to 
make said exchange or gave either of them any advice in the prem- 
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ises or that either Amelia or Louis Maass ever tusked any advice of 
these defendants as a firm or individually, and that from the be¬ 
ginning and throughout saicfrnegZtiations, and at the time of sign¬ 
ing said agreement, the said Amelia and Louis Maass, and Herbert 
Maass, and L« I). Passano, well knew that these defendants were the 
brokers and agents of said Wardman and that any compensation 
paid these defendants would be paid by said Wardman. 

Further answering said paragraph," these defendants deny that 
they or either of them ever made to the said Amelia Maass, Louis 
Maass and Herbert Maass, or to any one of them any one of the 
statements or representations, in the said paragraph alleged to have 
been made to them by these defendants, and they deny that the said 
Amelia Maass and Louis Maass, or either of them relied upon any 
statements or representations by these defendants, as neither of 
these defendants made any such to either of them. And they deny 
that the said Amelia and Louis Maass or either of them relied upon 
these defendants as their agents, as both the said Louis and Amelia 
Maass well knew that these defendants were the agents of said 
* t again deny the repeated allegation in said para¬ 

graph that these defendants were to receive or ever did receive from 
said Amelia or Louis Maass or either of them or from any one 
tor them, any commission, recompense or compensation whatso¬ 
ever. And the defendant, John T. Chesley, further says that before 
the said agreement for exchange was concluded and entered into, 
the said Louis Maass, acting tor said Amelia Maass in the presence 
uf said John T. Cheslev and L. D. Passano,' the latter acting as the 
agent and broker for said Amelia Maass. positively refused in behalf 
of said Amelia Maass, to pay any commission whatsoever, and these 
defendants are informed and believe that neither the said Amelia 
Maass nor any one for her ever paid anv commission to anv one for 
negotiating said exchange, although, as these defendants are in¬ 
formed and believe, the said Amelia Maass, when she first employed 
said Passano, agreed to give him, said Passano, a commission of five 
per centum. 

These defendants have no knowledge as to the other allegations 
in said paragraph contained, and if material demand strict proof 
thereof. 

4. Answering the fourth paragraph, these defendants deny that 
the said Amelia and Louis Maass entered into said agreement of 
exchange, believing and relying on the truth of statements and 
representations made to them by these defendants, as the agents of 
the said Amelia and Louis Maass, and these defendants again deny 
this lepeated allegation that these defendants were the agents or 
brokers of said Amelia and Louis Maass, or either of them, or that 
these defendants, as a firm, or individually made anv of the state¬ 
ments or representations in the said bill set forth and attributed to 
these defendants. Further answering said paragraph, these de¬ 
fendants say they have no sufficient knowledge to enable them to 
admit or deny the other allegations of fact therein contained and if 
material, they demand strict proof thereof. 

5-10. Answering paragraphs five to ten inclusive of said bill, these 
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defendants say they have no sufficient knowledge to enable them to 
admit or deny the allegations therein contained and if material 
they demand strict proof thereof. 

• -Answering the lltli paragraph, these defendants again 
den\ that they were ever the ager\ts or brokers! or otherwise 
m the employ of Amelia Maass, Louis Maass or Herbert Maass, or 
tliat they owed any duty to them or any of them. They admit they 
were the agents and brokers in the employ of the defendant Ward- 
man and aver that fact was well known to the plaintiff, Herbert 
Maass, from the beginning of the negotiations and throughout the 
same, as well as to the said Amelia and Louis Maass. i Upon infor- 
rnation and belief, they deny that the said Passano did not act in 
good faith, as the agent of said Amelia Maass, and upon like infor¬ 
mation and belief they deny that said Passano was, at anv stage of 
the business, in the employ of said Wardman. 

. 1-'16- Answering paragraphs twelve to sixteen, both inclusive, 
these defendants say they have no sufficient knowledge to enable 
them either to admit or deny the allegations thereof, and if material 
they demand strict proof thereof. ’ 

17. Answering the last paragraph ol said bill, erroneously num¬ 
bered sixteen, these defendants deny that they assisted the said 
Wardman or any one else to defraud the plaintiffs I or the said 
Amelia Maass and they have no knowledge or information of any 
fraud or wrongdoing against them bv anyone whomsoever. They 
den\ that the conveyance to said Hobbs was in pursuance of 
amy arrangement between the defendant Wardman and these 
defendants or that these defendants have or had anv interest 
m the conveyance to said Hobbs or any knowledge 7 as to whv 
t ie comeyance was made to him. They have no knowledge as to 

the other facts in said paragraph alleged, and if material, they de¬ 
mand strict proof thereof. ’ ' 

Answering the specific discovery prayed for under the second 
prayer of the bill, these defendants say that their full connection 

with the transactions in the bill set forth consisted in seeking as 
brokers and aoenfs fnv JofWwUint Wow?™.*.. x J i 


”,.; t i V ,WCIluam rassano, claiming to act 

as the agent and broker of Amelia Maass offered to these defendants 
as leal estate brokers, the said farm in exchange for improved city 
property, they brought the said offer to the attention of 1 said Ward- 
man, obtained from him the terms upon which he would make the 
exchange and reported the same to said Passano. That thereafter 
in the course of the negotiations, they occasionally conferred with 
wardman and Passano, communicating to each the views of the 
other, but during the same time, the defendants Wardman and 
Passano dealt directly with each other, without the intervention of 
either of these defendants, and the said Wardman and Amelia and 

iw ^ H , er t ert met «nd dealt directly with each 

other and neither ol these defendants had anv part in the fixin<> of 

the terms of exchange finally agreed upon. These defendants" re¬ 
ceived from said \\ ardman the sum of $919.44. for their compensu- 
3—3064a 1 
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tion in securing a customer which is all that these defendants re¬ 
ceived in money or other thing of value, recompense or compensa¬ 
tion. 1 hese defendants have no knowledge or means of knowledge 
as to the other matters and things of which discovery is sought in 
said prayer and can make no further discovery with respect thereto. 

And having fully answered said Bill they pray to he hence dis¬ 
missed with their reasonable costs. 

JOHN T. CHESLEY. 
WILLOUGHBY S. CHESLEY, 


W. E. JOHNSON, 

Counsel for Defendants . 

District of Columbia, $ s : 

e do each of us solemnly swear that we have read the answer by 
us above subscribed and know the contents thereof: that the matters 
therein stated as true are true and those stated upon information 
and belief, they believe to be true. 

i JOHN T. CHESLEY. 

i WILLOUGHBY S. CHESLEY.. 

Subscribed and sworn to before me this 22d day of August, 1913. 
TSEAL.] J. W. REILY/ 

Xotary Public , D. C. 

06 >c -pa rate Answer oj the DtJtndant llarry I Yardman. 

Filed October 24, 1913. 


* 


* 


* 


* 


* 


1 . dhis defendant has no knowledge or information as to the truth 
ol the averments us set forth in said paragraph, and neither admits 
nor denies the same, but ii they he material demands strict proof 
thereof. 

1. This defendant says that to the best of bis information and be¬ 
lief the facts set forth in said paragraph arc true. 

o. This defendant admits that the said Amelia Maass was the 
owner of a farm in the State of Virginia, but denies that it contained 
two hundred and thirty acres: he denies that it contained a new 
dwelling house or fences, or that it was well wooded or stocked with 
machinery or furnishings: he admits that there were certain crops 
on said land hut when this defendant acquired title thereto, he found 
that the said Maass had already sold the same, so that this defendant 
lost the value thereof, though he was assured that the crops thereon 
were included in the trade; that not knowing the purpose of said 
Amelia Maass and her husband in returning to Germanv or in dis¬ 
posing of said farm and fixtures he neither admits nor denies the 
same, but if material demands strict proof thereof: upon information 
and belief, he denies that the plaintiff's placed said farm property for 
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* N \ ith , ^ lG defendants ril ^ley & Ohcslev, or either !of them, or 
ottered them a commission of five per cent thereon for its sale, or 
any sum or sums whatsoever, or that said L. D. Passanoj was a sales¬ 
man in the employ of ( Lesley & Chesley, hut on the (Contrary this 
•defendant says that he is advised and informed and so believing avers 
that the said Amelia Maass listed the said farm for sale \yith the said 
rassano, who was operating for himself as a real estate! agent; that 
throughout said transactions the said Passano was acting and did 
act as the agent for the plaint ills, and did not act therein as the agent 
nr* defendant and his co-defendant Bones; that the defendants 
Cheslex & Chesley did represent this defendant and his (jo-defendant 
Bones as agents in the transaction here involved, hut tlijat said firm 
never did represent the plaintiffs or any of them; this defendant is 
not advised as to what communications passed between the parties or 
as to the representation made or of the knowledge of said Maass, or 
what influenced them in making said deal as in said paragraph set 
forth, but if the same be material demands strict proof thereof. 

Further answering said paragraph this defendant, upon 
oi information and belief denies that any of the representations 
were made by his agents Chesley & Chesley to {he plaintiff 
Amelia Maass, Louis Maass, Herbert Maass, or anv of jthem as in 
the paragraph set forth; he denies that the said Amelia Maass, Louis 
Maass, or Herbert Maass, or any or either of the plaintiffs!relied upon 
any statement or representation alleged to have been rriade by the 
said Chesley & Chesley, the agents of this defendant; tlpit the said 
plaintiffs well knew that the firm of Chesley & Chosldy were the 
agents of this defendant and his co-defendant Bones; thi$ defendant 
upon information and belief denies the allegations in said paragraph 
that his agents Chesley & Chesley were ever promised, or! did receive 
from the said Amelia Maass or Louis Maass or either of tljem or any- 
e an\ comnn ssiou, recompense or compensation what¬ 
ever, but on the contrary says that he paid to the said firm of Cheslev 
& Chesley as commissions in representing him and his co-defendant 
Bones in making said trade the sum of $919.46 which was all the 
commission or consideration of any kind or character paid by him 
for making said trade. 

Further answering said paragraph this defendant says that the 
firm ol bwartzell, Rlieem & llensev did lend to this defendant and 
his co-defendant Bones the sum of $50,000 at 5 y»% per knnum, se¬ 
cured bv deed of trust upon the Rochester Apartment House which 
said loan matured on the 26th day of July. 1912. that the payment 
ol said loan was guaranteed by this defendant and his co-defendant 
Bones; whether the said firm owned and controlled the said trust this 
defendant is not advised; that the .said firm has made to this de- 
lendant a number of loans, hut he denies upon information and be¬ 
lief the representation alleged to have been made that the plaintiffs 
were advised that the said loan would he renewed without question 
or difficulty when due or that they did not want the money back but 
were glad to keep it invested, or that they had never known such a 
trust to he foreclosed, or that they never made loans in excbss of 50% 
of the value of the property or that the said firm had estimated the 
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value of the property at twice the amount of the loan ; this defendant 
again upon information ane belief specifically denies that his agents 
Chesley & Chesley made any of the representations as set forth in 
said paragraph, claimed to have been made hv them with reference 
to the connection of the firm of Swartzell, Rheem & Hensey with the 
loan upon the said Apartment House or any transaction had with 
said firm and this defendant or as to their opinion as to the value 
of the property, or that the said plaintiffs or any of them 
33 were in anywise influenced by reason of the loan on the said 
property or of the connection of the said firm of Swartzell, 
Rheem & Hensev with reference to the said loan. 

This defendant again denies that the said Chesley A Chesley were 
agents of the plaintiffs or any one of them but says that the said L. 
D. Passano represented the plaintiffs and not this defendant. 

Further answering said paragraph this defendant says that at the 
time the plaintiffs placed the said farm with their agent L. D. Passano, 
neither this defendant nor his co-defendant Bones knew, had ever 
met, or were acquainted with the said h. D. Passano, the agent of 
the plaintiffs as aforesaid; that sometime in the month of September, 
1910, or thereabouts, the said Passano submitted the said farm for 
purpose of a trade to Chesley & Chesley, agents for this defendant, 
who in turn submitted a proposition to trade the said farm in Vir¬ 
ginia owned by the plaintiffs for the Rochester Apartment House; 
that after certain negotiations between the said h. T). Passano, the 
agent for the plaintiffs, and the firm of Chesley & Chesley, agents 
tor this defendant, the said L. D. Passano was introduced to this 
defendant by the said Chesley A' Chesley, when it was suggested by 
the said Passano that this defendant should visit the farm for the 
purpose of determining as to whether or not la* would make the 
trade: that the proposition to make the trade originated with the 
plaintiff's and their said agent. Passano, and not with this defendant; 
that this defendant was not impressed with the proposed trade; and it 
was only after the personal solicitations of the said Passano that this 
defendant visited said farm but he denies that lie made to the plain¬ 
tiffs or any ol them or to their agent, the said Passano. or any one, 
any representation as to the value of the apartment house or the 
ease with which the trust of $50,000 could lie renewed or anv state¬ 
ment whatsoever with reference to the ability to renew the said loan; 
on the contrary this defendant says that what he did say was that if 
the plaintiffs paid promptly the interest on the said trust and the 
taxes as they respectively fell due, he believed that the said firm would 
gladly renew the loan provided it was curtailed at least $10,000. at its 
maturity; that he repeated this statement to the said Herbert Maass, 
who, stated to this defendant that this would be a matter of no 
difficulty as they owned certain mortgages in tire State of Florida 
upon which they could easily raise said amount, and that in any event 
the said Herbert Maass stated that he expected to easily make 
39 that amount through certain speculation in the New York 
Stock Market; this defendant admits that he did say-that he 
was asking for the Rochester Apartment House the sum of $30,000. 
but denies that he said that the price was the same for a trade or 
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cash for the equity; he denies that he stated that he wanted the said 
iarm to establish a young man in the daily business bul states that 
" hat. he did say was that if he acquired the farm he would put a 
young man who had been a long and faithful employee oh the place, 
giving him an opportunity to buy it out of his earnings; this defend¬ 
ant denies that he stated that he wanted to raise the mohey by loan 
on the farm to establish a dairy business or that the money'was to be 
used in improvements on the property. 

4. This defendant denies that the said Amelia Maass apd her hus- 
band Louis Maass entered into the said agreement of exchange be¬ 
lieving and relying on the truth of the statements and representations 
made to them by this defendant or by the said Cheslev :& Cheslev; 
this defendant again denies the allegation that the saidj Cheslev "& 
Cheslev were the agents of the said Amelie Maass and her husband, 
Louis Maass, or either of them, or of any of the plaintiffs, lor that this 
defendant or the said firm of Chesley & Cheslev, as a firm or in¬ 
dividually, made any of the statements or representations j in the said 
paragraph set forth and attributed to them or to this defendant; this 
defendant admits that a trade was finally made of the fdrm for the 
Apartment House referred to in the bill of complaint but jdenies that 
the trade or exchange was upon the basis of any special! valuation; 
this defendant admits that a trust was placed upon the said farm to 
secure a note in the sum of $5,000. but says that said trust was made 
by James D. Hobbs to whom the property had been conveyed at 
the instance of this defendant and his co-defendant Bones, said note 
being payable in two years; this defendant admits that the plaintiff 
gave two notes, one for the sum of $9,000 and one for xhe sum of 
$1,000 and secured upon the Rochester Apartment Hous^; that this 
defendant paid the sum ot $1,000 in cash in order .(o tnkfj up a trust 
of like amount on the said farm and that he also gave to the said 
Amelie Maass the sum of $500 in cash being the differerice coming 
to her after paying the said $1,000 as aforesaid : this defendant denies 
that he expressed any satisfaction with the transaction | he again 
denies upon information and belief the statement that ijhe firm of 
^ *" ej ^ ^ he' ^ r made any representations to the defendants as to 

the true value of the said Rochester Apartment House and this 
defendant, denies that lie ever made any representations with refer¬ 
ence to its true value as in the said paragraph set feirth. This 
40 defendant denies that the said Apartment House was not 
worth more than the first trust of $50,000. or that the equity 
therein was worth nothing. This defendant is not advised as to what 
representations plaintiffs' agent Passano may have made relative to 
the income and expense of the said Apartment House but upon in¬ 
formation and belief he denies that this defendant’s agents Cheslev 
& Chesley made any of the representations as in said paragraph set 
forth; he denies that he personally made any such representations. 
This defendant says that he does not have sufficient knowledge to 
enable him to admit or deny the remaining allegations in said para¬ 
graph set forth and if the same be material demands sxict proof 
thereof. 

5. This defendant denies that at the time of the trdde of the 
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Rochester Apartment House to the plaintiffs that most or any of the 
tenants thereof were not bona fide tenants or that most of them were 
occupying apartments therein rent free so that it might show income 
there!rom or that no efforts were made to select tenants as alleged or 
that inducements were offered to take apartments in said building 
other than are usual in such cases and as is hereinafter set forth, but 
on the other hand this defendant says that care was exercised in the 
selection o! tenants and that it is the custom among builders and own¬ 
ers of apartment, houses where the same have been erected and com- 
pleteu in the Spring or Summer months, to offer one or more months’ 
rent free or at a reduced rate until the Fall months, which it is com¬ 
monly known are the best lor rental purposes; that beyond the fact 
that some or many of the tenants received a month or part of a 
month s rent free because of the fact that said apartment house was 
read\ for occupancy in the Spring, no free rental occupancy was 
granted to any tenant of the said Apartment House. 

, 1 ' Answering paragraph- 0 and 7 this defendant says that he 

lia> not sufficient knowledge to enable him to admit or deny the alle¬ 
gations therein! contained and if material he demands strict proof 
thereof. 

8 Tliis defendant admits that Herbert Maass did request this de- 
endant to cancel the second trust held by him given to secure the 
saic. deferred payment of $10,000. in order that a new first trust in 
the sum of 850,000 might he placed upon the said Apartment House, 
>ut he denies that he finally refused to consent to said request; this 
< eiendaut does not have sufficient knowledge to enable him to admit 
or deny the allegations with reference to the efforts made by the said 
Herbert Maass to raise sufficient money to take up the first and 
second trusts or that he was unable to obtain any satisfaction 
4 1 as to the value of the property or as to the reason the monev 
could not he procured, but if the same be material, he de¬ 
mands strict proof thereof. This defendant admits that the said 
property was advertised for sale under the first deed of trust and sold 
for the sum Oi $o4.000 to this defendant. 

r th ® sa i d paragraph this defendant savs that the 

plaintnfs failed to pay the interest on the first trust which fell due 
on January 16 ., 1911 . until several months thereafter: that he failed 
!? p v' th ? laXf A on f J? property, which became due and pavable in 
6 '/ OI ? h of Ma ; v - 1-11 : that lie failed to pay the amount of $100. 
hie on the second trust at the time of its maturity on November 20. 

I-MU. and failed to give any satisfactory explanation for the delav in 
making such payment: that (his defendant was also reliably' in- 

l,( ‘ 1,eve<1 Il,at tbe plaintiff Amelia Maass and her agent 
Herbert Maass vvoreneglecting the said Apartment House and were 
appropriating the income therefrom for their personal use -mrl 
enefit, instead of using the same for the payment of interest and"for 

he pkintiff^Tn" 61 ^ • t ' 0n : that th ? T- d Herbert Ma ass representing 
fend n ^ u ^rious ways made himself objectionable to this de 
Tencfant so that he declines to have any communication with him 

" at?oe ' er: that he was advised of certain questionable transactions 
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of the said Herbert Maass in the State of Virginia and ofjoutstanding 
claims against him with the result that he hesitated to run any 
chance of releasing of record his said trust of $10,000, Tearing that 
some complication might arise with reference thereto inasmuch as 
the said Herbert Maass was representing the said Amelia Maass under 
a power of attorney, and this defendant did not know whether any 
act or thing had been done which might perhaps peril his second 
trust or involve this defendant in litigation; that notwithstanding the 
said fears with reference to the plaintiffs and particularly the said 
Herbert Maass whose actions he had cause to distrust, this defendant 
did state to him in writing as appears from Exhibit D| attached to 
plaintiff’s bill of complaint, that when the plaintiffs had made ar¬ 
rangements to replace the said $50,000 first trust and paid all overdue 
principal and interest on the second trust, that he shoulej then renew 
his request and not until then, fully intending notwithstanding the 
prior conduct of the said Maass and the fears entertained bv this 
defendant, to take up the second trust in order that a niw first trust 
might be placed upon the property, notwithstanding that shortly 
after the said notification to the said Herbert Maass several judgments 
were entered against him, this defendant stood rekdy and was 
42 willing to release said second trust had the plaintiffs been able 
to secure a new first trust upon the property, but he never re¬ 
ceived any subsequent request to take up said loan. 

9. This defendant denies that the plaintiffs were cheated or de¬ 

frauded as in said paragraph set forth, or that the said Amelia 
Maass died of a broken heart because of the sale of the: said Apart¬ 
ment House as alleged, but on the contrary says that he;was advised 
by the said Amelie Maass and her husband, Louis Maass, that the rea¬ 
son they were anxious to get rid of said farm, was that she was suf¬ 
fering from some incurable ailment and proposed to return to Ger¬ 
many for treatment by physicians abroad in whom she had con¬ 
fidence; this defendant denies that he finally refused tej release the 
second trust in order to place a new first trust on the said property but 
on the contrary as heretofore stated advised the said Herbert Maass 
that when he was ready to replace said first trust of $50,000 upon 
said property and had paid the overdue principal and interest upon 
the second trust to again present his request to this defendant, fully- 
intending to comply therewith but no such subsequent ! request was 
ever made. ! 

10. This defendant is informed that the firm of Swartjzell. Rheem 
& Hensey refused to renew the loan on said property; he denies that 
said property was not worth more than $54,000; he admits that a 
new loan was placed on said property for the sum of $50,000. hut- 
says that this was only done after the notes had been endorsed bv this 
defendant. 

11. Answering the 11th paragraph of the bill of conjiplaint. this 
defendant says that he is not advised as to the advice sojught bv the 
plaintiffs or the investigations made by them but if the same be ma¬ 
terial demands strict proof thereof; he denies that the! defendants 
Cheslev & Cheslev were not acting in good faith: he denies that the 
said Passano represented the defendants, but on the contrary says 


i 
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that lie represented solely the plaintiffs in this transaction and denies 
that the said Passano at Ihe time of the transaction herein involved 
vas in the employ or had any connection with this defendant or his 
eo-defendant Bones. 

12. This defendant denies that ihe corporation of Swartzell, 
Kheem & Hensey are special partners of this defendant or that there 
is any special arrangement whereby said corporation agrees to loan 
all of its money or the majority thereof to this defendant, that, the 
said corporation is to purchase the land for this defendant for the 
purpose of erecting apartment houses thereon, or that they have gen- 

erally financed the deal in every instance whereby the de- 
!•> fendant agrees to pay them a sum of between ten and twenty 
per cent of the amount of money advanced; this defendant 
, tliat an< ^ h’ s co-defendant. Bones are engaged in extensive 
building operations and from time to time have made loans through 
the said corporation of Swartzell. Kheem & Hensey and for such 
loans thev have never paid in excess of ten per cent of the amount 
thereof, the same being considered a builder's loan and one in which 
the money is advanced from time to time as the work progresses; 
that this rate of ten per cent so paid covers not only the amount 
charged as brokerage for loaning the money, but covers also on part 
°t the said corporation the expense incident to inspection and super¬ 
vision of the progress of the building during the period of construc¬ 
tion This defendant further says that he has dealt with many other 
brokers and financiers who have made the loans necessarv for his 
building operations and has by no means restricted his loans to said 
firm of Swartzell. Kheem &. Hensey. 

13. 1 Ins defendant denies most positively that there was anv col¬ 
lusion or agreement of any kind or character between himself and 
ihe firm o. Swartzell. Kheem & Hensey. or either or anv or all of 
them, either individually or collectively, in anv manner, shape or 
-orm wherebv it was understood that they would refuse to renew 
the loan to the said plaintiffs or any portion thereof or that thev 
wouln refuse to accept any reduction in said loan or that this de¬ 
fendant would refuse to release the second trust in order that another 
trust might be substituted in place of the first trust then of record. 
He denies that the value of the property was insufficient to obtain the 

e sew iere , or ^ Ult "' as not worth more than the amount 
of the first trust and could not be sold for more than that amount- 
be denies that there was any agreement between himself and the said 
1 wartzell, Kheem & Hensey. either collectively or individually or 
with any of the members of the said firm that this defendant would 
purchase the said Apartment House at the sale for enough to pav 
Ihe first trust and commissions thereon or that there was anv a<-rce- 
ment that the said property should be sold under the first trust"and 
purchased by this defendant or that a new trust would be placed 
upon said property by the said Swartzell, Kheem & Hensey, or that 
tlie sale was made with the purpose of wiping out petitioners* title 
to said property .and lie denies that they were defrauded of their farm 
Further answering this defendant repeats as he has heretofore 
stated, that while originally he did refuse to take up the second tru=t 
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he nevertheless subsequently, though long prior to the maturitv of 
the first trust, notified the said Herbert Maass to proceed with 
44 his arrangement in an effort to replace said first trust and pay 
the overdue principal and interest, and when that was ac¬ 
complished, that he should then take the matter up With this de¬ 
fendant, fully intending to comply at such time with 'the request, 
hut said request was never thereafter renewed. ! 

14. This defendant denies that he requested Clarence B. Rheem 
of the firm of Swartzell, Rheem A Hensev to advertise and sell the 
said Apartment House under the first deed of trust; thifs defendant 
says that lie had nothing to do with the sale of said property other 
than to endeavor to protect himself so far as his seeonc trust notes 
were concerned at the time of the sale; he denies that there was any 
agreement between him and the firm of Swartzell, Rheem A' Hensey 
or anyone else, that the petitioners should be deprived of their earn¬ 
ings as in the said paragraph set forth. 

This defendant does not have sufficient knowledge to enable him 
to admit or deny the remaining allegations of the said paragraph, 
but if the same be material demands strict proof thereof. II 

Id. This defendant has no knowledge of the prior title to the lots 
referred to in said paragraph, but if material demands strict proof 
thereof: that his attention was first called to their adaptability for 
apartment house purposes by a representative of the firm of Swart¬ 
zell; Rheem A Hensey and believing that they were so adapted, nego¬ 
tiated for and finally purchased the said lots, and erected thereon a 
number of apartment houses one of which was the Rochester here 
involved :* this defendant admits that a trust of $50,000 was placed 
upon the said property but says that the same was what jrs known as 
a builder’s loan and that the amount of said loan was only advanced 
from time to time as the building progressed; this defendant admits 
that the said notes were signed by John A. Wilson bijit says that 
they were endorsed by this defendant; this defendant is unable to 
say what interest the said Luther A. Swartzell had in the said prop¬ 
erty but assumed that either he or his firm owned thc^ same, and 
being of the highest reputation he had not nor does he now doubt 
their title thereto. This defendant denies that the transfers as made 
were executed pursuant to an agreement of any kind or character 
between this defendant and the firm of Swartzell, Rheem A Hensey 


or any other person or persons for the purpose of covering up the true 
situation between the parties. 

It!. This defendant does not have sufficient knowledge of the aver¬ 
ments set forth in said paragraph to enable him to admit or 
45 deny the same but if they lie material demands strict proof 
thereof. 

17. Answering the last paragraph of the bill improperly marked 
1 (5, this defendant denies that the transactions set forth were a fraud 
upon the petitioners or that this defendant, through any arrange¬ 
ment with any of the other defendants as in the petitiop set forth, 
procured the property of the petitioners or their second trust notes 
without giving value' therefor; he denies that he defrauded the peti¬ 
tioners or anv one of them out of the value of the farm or any prop- 
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erty whatsoever; he denies the statement that James D. Ilobbs was 
neither a friend nor a relative but says that he has lone; been a trusted 
employee of this defendant. This'defendant denies that he made 
any .statement of an intention of entering into the dairy busies? but 
on the contrary repeats that he did have in his employ a man who 
bad served him long and faithfully and fully intended to establish 
him upon said farm in order that he might have an opportunity at 
bis own time to purchase the same; he admits that the said James P. 
Hobbs was a clerk in his employ but he denies that the title was put 
m the said Hobbs to carry out any arrangement between himself and 
the defendants Cheslev & Cheslev and the defendant Passano. but. 
was placed in his name solely for convenience sake and this is cus¬ 
tomary among most dealers in real estate. 

This defendant says that the statement in the said bill that this 
defendant is the owner of the said farm property is not only false 
and untrue, but the petitioner Herbert Maass knew it to lie false at 
the time he executed the bill; the said Herbert Maass personally knew 
that this defendant had long prior to tiling his bill herein had sold the 
said farm to W. B. Walker, and prior to the time of executing the said 
bill, the said Herbert Maass personally called upon the said Walker 
with the view of defrauding this defendant and securing from the 
said Walker certain interest due from the said Walker as owner of 
the said farm upon the second mortgage secured thereon, and which 
interest under the agreement hereinbefore referred to. was payable 
to the said Thompson and Hilton, as Trustees. 

Further answering said bill of complaint, this defendant says that 
the plaintiff Amelia Maass and her husband Louis Maas?, and the 


said Herbert Maass represented the said farm and improvements and 
fixtures thereon to be of the value of $25,000. and that the sum of 


$10.0()0 could easily be raised thereon by way of a mortgage; that in 
view of said assurance this defendant agreed to trade his 
4 b equity in the Rochester Apartment House subject to a firsl 
trust of $50,000 and a second trust thereon in his favor of 


$5,000 for thei said farm, upon which this defendant was required 
by said agreement to pay off in cash an existing trust thereon of 
$1,000 and also pay to the said Amelie Maass the sum of $500 in 
'•ash, provided that the said Amelia Maass and her husband Louis 
Maass would in writing agree to raise by way of mortgage on said 
farm, the said sum of $10,000, this defendant agreeing to first take 
up the existing trust of $1,000 thereon and also pay the commission 
for raising said $10,000; this agreement was finally entered into on 
the 4th day of October, 1910. a copy of which is hereto annexed as 
“Exhibit A" and prayed to be read as a part hereof; the plaintiffs 
finding themselves unable to secure a loan of $10,000 on said farm 


as so agreed by them to do, sought this defendant and requested that 
he release them from said agreement, which he did. whereupon thev 
submitted a new proposition in which they agreed to raise a loan of 
$0,000 on said farm which agreement was likewise reduced to writing- 
under date of October 11. 1910, a copy of which is hereto annexed 
as “Exhibit B” and prayed to be considered as a part hereof. 

That finding themselves unable to raise $6,000 on the said farm, 
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the plaintiffs again sought this defendant to release them from the 
agreement heretofore referred to, which he consented to do, where¬ 
upon it was finally agreed that the said Amelia Maass and her hus¬ 
band Louis Maass would raise the sum of $5,000 by way of a first 
mortgage on said farm, which they finally succeeded in doing in¬ 
stead of $10,000 as originally agreed upon'; that thereupon the deal 
was closed by this defendant and his co-defendant Bodies, having 
conveyed to the said Ainclic Maass the Rochester Apartrpent House, 
subject to a first trust of $50,000 and a second trust of $10,000 made 
by said Amelia Maass in favor of this defendant, and this defendant 
• paying in cash in addition thereto the sum of $1,000 to take up the 
existing mortgage for that amount on said farm and $500 also in 
cash to the said Amelia Maass and in return received the farm, upon 
which the defendant secured by way of the first mortgage raised as 
aforesaid, the sum of $5,000; it was also agreed that the party tak¬ 
ing title to the said farm for this defendant should execute a second 
mortgage upon the said farm property in favor of said Amelia Maass 
to secure five certain promissory notes, one in jthe sum of 
47 $5,000 and four in the sum of $150 each covering interest 

thereon, said notes to be made payable to the cjrder of the 
said Amelia Maass, the said Herbert Maass being named as trustee 
therein. The said notes in the sum of $5,000 were thereupon turned 
over to S. Percy Thompson and Walter E. Hilton. Trustees, as in- 
ditional security for the payment of the additional sum of $5,000 
placed upon the Rochester Apartment House, owing to the inability 
of the plaintiffs to raise the said sum of $10,000 upon I he said farm 
L on^inalh agreed 1o do, to be returned to said Amelia Maass 
upon the payment of the second trust of $10,000 on the said Apart¬ 
ment House. 


This defendant further says that having concluded to dispose of 
his equity in the said farm above the two mortgages tlujreon aggre 
gating the sum of $10,000 as hereinbefore stated, he placed the said 
farm with several agents for the purpose of sale; that ithe firm of 
Soule & Company finally secured W. B. Walker of Joliet; Illinois, as 
a. customer therefor; that the best price said firm was able to obtain 
for the farm was the sum of $11,500, for which amount it was sold 
to said Walker, that is to say, $1,500 in cash that being the amount 
to be paid over the two mortgages thereon aggregating $10,000; 
that at the time of closing said sale it having been ascertained bv 
survey that the said farm contained two hundred and three acres as 
aforesaid instead of two hundred and thirty acres as represented by 
plaintiffs, this defendant was required to allow the said Walker as 
purchaser the sum of $671.22 on the purchase price for said short¬ 
age; that as a result the said farm actually brought only the sum of 
$10,828 instead of $25,000 represented by the plaintiffs as its true 
value. 

And. having fully answered, prays he may be hence dismissed 
with his reasonable costs. 


(Signed) 


HARRY WARI\MAN. 


BRANDENBURG & BRANDENBURG, 

Attorneya for Defendant Wardman. 
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District of Columbia, ss: 

Harry Wardman upon oath deposes and says that he has read the 
foregoing answer by him subscribed and knows the contents thereof; 
that the matters and things stated therein of his own knowledge are 
true and those stated upon information and belief, he believes to be 
true. 

(Sign ed) H A R R Y W A R DM A N. 

Subscribed and sworn to before me this 23d dav of October, A. D. r 
1913. " ' 

[seal.] JOSEPH W. THOMPSON, 

Notary Public, D. C. . 

48 • Answer of L. D. Passano . 

Filed November 7, 1913. 

To the Honorable Justice of the Supreme Court of the District of 

Columbia Holding an Equity Court: 

The answer of the defendant, L. D. Passano, to the bill of com¬ 
plaint against him and others filed in the -above entitled cause re¬ 
spectfully shows unto this Honorable Court as follows: 

1. This defendant has no personal knowledge of the facts set out. 
in the first paragraph of said bill and if the same be material to his 
interests he demands strict proof thereof. 

2. This defendant admits the facts alleged in the second para* 
graph of said bill so far as they are personal to himself and on in¬ 
formation and belief believes them to be true in respect to the other 
defendants, as therein set out. 

3. This defendant admits that Amelie Maass was the owner in 
her own right of a farm located in Hanover County, State of Vir¬ 
ginia. but states that the condition of the outbuildings was poor 
in nearly every instance and that the farm was poorly stocked; that 
the crops were of small value and that the machinery, tools, imple¬ 
ments and furnishings were of small value afid inferior character; 
that there was no growing crop thereon, except a corn crop in which 
the tenant had a share on a percentage basis equal to one-half. This 
defendant admits that the plaintiffs and the said Amelie Maass did 
represent that they wished to go back to Germany, but the reasons 
alleged to him were that unusual assessments had been made on cer¬ 
tain property just cut of the City of Berlin and they wished to re¬ 
turn to their native country for the purpose of attending to those 
assessments and that during the progress of the negotiations for the 
exchange of property, as described in said bill, the plaintiffs went to 
Florida for the purpose of adjusting their interests in property at 
that point to assist them in completing the exchange of this property 
and also to enable them to leave this country for the purpose of re¬ 
turning to Germany. That your defendant further answering said 
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third paragraph alleges that this property was stated by the plain¬ 
tiffs to be placed solely with the said defendant for the purpose of 
effecting a sale; that at the time the property was so placed with 
this defendant the plaintiffs and the said Amelie Maass approached 
this defendant at his offices, then located in the Westory Building, 
although it is possible and probable that the actual negotiations in 
connection with the exchange may have occurred at this time and 
subsequently when this defendant had moved into the office of 
Cheslev & Cheslev, where he had office room and space but had 
absolutely no connection with the said firm of Chesley & Chesley. 
1 his defendant denies that he was ever a salesman for Said Chesley 
tt Chesley, but avers on the contrary that he was always operating 
independently of them and without responsibility to them. Further 
answering the said paragraph this defendant* avers that up to the 
time of the entrance upon these negotiations, resulting in the ex¬ 
change of the properties, he had never met his eo-deferidant Ward- 
man or had any acquaintance whatever with him. 

This defendant further avers that he suggested to the said plain¬ 
tiffs and Amelie Maass the desirability of an exchange of their farm 
property for income producing property and after a discussion with 
them the said plaintiffs suggested that he find some su|ch property 
and submit an offei to them; that previously to these negotiations 
with the said plaintiffs and the said Amelie Maass, this defendant 
had no knowledge of the property which is the subject matter of 
this suit offered by the said Wurdman for exchange. On the con¬ 
trary his first knowledge of such offer was when John 'll. Cheslev a 
co-defendant, suggested to him that the defendant Wardman had 
such a piece of property and that possibly an exchange of the 
same could be arranged for the Virginia farm, ip which the 
• said Passano was interested as agent for the said Amelie 
Maass and the plaintiffs herein. This defendant denies that the 
said Amelie Maass or any of the other plaintiffs ever placed the said 
property with Chesley & Chesley and on the contrary avers the fact 

. j , . constituted him as their sole agent and 

stated to him that no other person represented them in | their nego¬ 
tiation. This defendant states that the price of the property 
Twenty-five thousand (25,000.00) Dollars, was the price given him 
by the plaintiffs at which he was authorized to sell it arid that that 
was the listed price and on information and belief this defendant 
avers that the property was not worth over much, if anythin^ more 
than Twelve thousand (12,000.) Dollars, but the above price of 
Twenty-five thousand (25,000) Dollars was the listed price at which 
this defendant was authorized to make the exchange. This defend¬ 
ant^ admits that there was correspondence between h im and the 
plaintiffs and the said Amelie Maass. but believes that such cor¬ 
respondence was conducted on his own office stationary ami that in 
the course thereof this defendant did submit statements as the same 
were rendered to him by Chesley & Chesley in regard to the prop¬ 
erty. This defendant on information and belief avers that such 
statements were secured by the said defendants Chesley & Cheslev 
from V ardman s office as liis agent and were handed to him for the 
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. purpose of transmitting to this defendant's principals, the and 
Amelie Maass apd the plaintiffs herein. Tins defendant admits that 
the plaintiffs, Louis and Herbert Maass, came to Washington and 
'went over the ijnatter and that in such negotiation this defendant 
avers that he represented the said plaintiffs and that the said de¬ 
fendant \\ ardman was either present in person or was represented 
hy his agent, the said Chesley A Chesley. This defendant avers 
that the apartment house ottered in change was a first class property 
of the kind of apartment which it was and that the price at which 
this defendant was authorized to otter it in the exchange proposed 
to be made with, his principals, the plaintiffs herein, was at all times 
represented to him to be a fair and reasonable price for the said 
property. This defendant avers that at the time of inspection of 
•the piopertj b\ the said Louis Maass and Herbert Maass there were 
but comparatively few vacancies for an apartment so recently fin¬ 
ished. This defendant avers that the estimates in connection with 
the cost of running the property were only estimates and not fixed 
figures and were so represented to the sard plaintiffs and that this 
was of necessity so because the property at that time had not been 
built or completed or occupied or owned for the space of a single 
year. This defendant believes the said representations to be sub¬ 
stantially true at this time as he has received no information to the 
contrary. This,defendant admits that there was a change of the 
date at which the first trust fell due, but avers that the same was 
made with the lull knowledge and consent of the parties to such 
agreement and without objection on the part of the plaintiffs or the 
said Amelie Maass. This defendant further avers that said change 
was made before any conveyancing had taken place in connection 
with tlie exchange of the property and was unobjected to bv the said 
•plaintiffs 01 the said Amelie Maass. This defendant denies that aiw 
guarantee was made to the plaintiffs that the loan of $50,000.00 
would be renewed. This defendant admits that such guarantee was 
iequested b\ the plaintiffs and was unequivocallv refused. The 
statement was made to the said plaintiff's that the note could prob¬ 
ably be renewed; on the payment of a curtail provided the interest 
and taxes were kept up prior to the maturity thereof and it is the 
best recollection ,of this defendant that the sum of at least $10 000. 
wa< suggested as the necessary curtail in order to be sure of a re¬ 
newal of the loan. This defendant further avers that it was illus- 
tiated to the plaintiffs how from a careful managing of the prop¬ 
erty there would be sufficient funds in hand to make the necessary 
curtail by the lime of the maturity of the loan and it is the belief 
ol this defendant that if said property had been properly managed 
such curtail would have been in hand at the maturity of the 
o0 sai<Moan. This defendant believes now that the said loan 
oi $50,000.00 was a reasonably conservative builder’s loan 
upon said property. This defendant denies that repre-tations were 
aaa L - um through him that the property was worth $100 - 
000 00 or any like sum. This defendant has no recollection of anv 
ot the misrepresentations alleged to have been made in the balance 
oi the said paragraph and if they be material to his interest he de- 
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mands strict proof of the same. This defendant denies that he was 
m any way a party to any deceit or fraud and this defendant denies 
that, there was any deceit or fraud in connection with the represen- 
tations made to the said plaintiffs in tlioir investigation of this prop¬ 
el \. I Ins defendant avers that all general representations were 
made through the office and from the office of Wardman, the co- 
defendant herein, and on information and belief he believes them 
to have been true. This defendant further avers that all such 
representations were investigated and believed bv this! defendant 
rassano, to be true when told to the plaintiffs and that they were all 
the subject matter of investigation by the said plaintiffs subsequently 
independently of the said Passano as their agent, as he believes from 
statements made to linn by certain of the plaintiffs. That the said 

| „? v tlfl II . ( ;‘F b(i . 11 -Y a f* ' vas a bright, intelligent young man and 
together with his father made considerable independent investiga¬ 
tion as they told this defendant Passano 

This defendant remembers the visit of the said defendant Ward- 
man \uth tins defendant to the farm in Virginia belonging to the 
plaintiffs, but he has no recollection of any representations made in 
lespect to any dairy business or that that business was mentioned 

iin non no , IU doe V; e ™ ember that the plaintiffs mentioned that a 
*10.000.00 loan could be secured on the propertv, which at such 

line this defendant particularly stated he believed to be more money 
tnan could be borrowed on the propertv. 

4. This defendant avers that the said properties were exchanged 
but he denies that the plaintiffs herein or the said Anielie Maass 
entered into the contract for said exchange relying or believing ab¬ 
solutely m the truth of the statements made bv these defendants or 
any of them, but on the contrary avers the fact to be that it was the 
result of their independent investigation of the facts alleged. This 
defendant denies that he was the agent of the defendant Wardman in 
connection with this transaction at any time or had at any time 
previously represented him or known him and again avers the fact 
to be that he was the representative of the plaintiffs in connection 

nonoo Said transact1011 * This defendant admits that a loan of $5 - 
000.00 was procured on the \ lrginia farm, but avers that it was pro¬ 
cured by himself as agent for the said Maass. after unsuccessful ne¬ 
gotiations for a larger loan, and that in the procuring of said loan 
tie acted as the agent for the said Maass and at her instance and re¬ 
quest. This defendant admits that the said exchange was!made sub¬ 
stantially as set out in this paragraph, but if there’be variations in 
said exchange and they be material to the interests of this!defendant 
he demands strict proof of the same. This defendant denies the 
allegations contained m the said fourth paragraph that the stat-ments 
made through him to the said plaintiffs were false and Untrue and 
known to be such and on the contrary states the fact to be; as hereto¬ 
fore set out, that the said plaintiffs made independent investigation 
of the said representation and were satisfied, so far as your defendant 
as their agent, was ever able to learn, with the results of their in¬ 
dependent investigation and felt justified in the making of the ex¬ 
change of the property. This defendant has no personal knowledge 
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m respect to ithe management of the property l>v the plaintiffs or 
1 lieii* agent after they obtained the same subsequent to the exchange, 
but on information and belief avers that it has been represented to 
him that the sum of $12o.00 per month was set aside out of tlie rents 
to pay the said plaintiff Herbert Maass for managing said property 
and that the balance thereof arising from the rentals was to he used 
to take care of the indebtedness against the said property, together 
with sums of money which was expected or represented by said 
ol plaintiffs, they would from time to time send from Germany. 

Phis defendant has no knowledge of the difficulties connected 
with the proper management of the said apartment house and if the 
same be material to his interest demands strict proof thereof. 

5. This defendant avers that the tenants in the said Apartment 
house were all buna fide tenants under signed contracts and lie de¬ 
nies that there was any tilling up of leases by tenants who were not 
bona tide or that the statements in respect thereto were false and un¬ 
true. This defendant avers, on information and belief, that it is 
.customary to give a free rent before a new apartment house is en¬ 
tirely tilled and from the best of the recollections of this defendant 
at this time lie believes that the periods of free rents in respect to 
this apartment house had expired before the completion of the ex¬ 
change set out in the bill of complaint. 

6. This defendant has no personal knowledge of the facts con¬ 
tained in the sixth paragraph of the said bill, but if they be material 
to his interests he demands strict proof thereof. 

<. This defendant has no personal knowledge of the facts con¬ 
tained in tlie seventh paragraph of the said bill, but if they be ma¬ 
terial to his interests lie demands strict proof thereof. 

S. This defendant has no personal knowledge of the facts con¬ 
tained in the eighth paragraph of the said bill, but if they be material 
to his interests lie demands strict proof thereof. 

9. This defendant has no personal knowledge of the allegations 
contained in the ninth paragraph of said bill, but on information 
and belief he denies the same and if they be material to his interests 
demands strict proof thereof. This defendant avers that at the time 
he and the dciendant \\ ardnian visited the said farm propertv, 
Amelie Maass was in poor health and his recollection is that that was 
one of the reasons assigned in addition to those already given for the 
return to Germany. 

10. This defendant has no personal knowledge of the facts con¬ 
tained in the tenth paragraph of the said bill, but if they be material 
to his interests he demands strict proof thereof. 

11. This defendant denies that he was in the employ of the said 
defendant Wardman at any time during the progress of these negotia¬ 
tions. On the contrary he avers the fact to be that be was never con¬ 
nected or associated with the said defendant Wardman in business 
until on or about April 10, 1913. Further answering said paragraph 
this defendant: avers that lie was away from the United States from 
about September. 1911. to August. 1912; that lie was in a partnership 
with one Lampion from December, 1910. to about September 1911. 
and then absent from the country as above set out and this defendant 
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luill'cr answering sai,l paragruid, states that he did! not see the 
set - ,f ww > ^ «* «*»«««»» 

nitt Z^V'Vr!? if '* taatenaj to hhftnleSTe 
ucuMiiufe Mint ]>ioof of il 10 .same. 

13. This defendant has no knowledge of the facts set out in ti,* 

thnteeml, paragraph of said I,ill, hut ft they be' to hi t 

te, ® s ^ J 1 ® demands strict proof of the same. On information and 
»eliel this defendant avers that the difficulties in respect to the «aid 
property and the payment of the interest was due to the imismanai 
nient of the said plaintiff. Herbert Maass. This defendant denies 
any collusion or fraud on Ins part in respect to the said property ol¬ 
ds subsequent history either before or after the making ofPhe ex¬ 
change set out in said bill of complaint. 

14. This defendant lias no personal knowledge of the imatters and 
things set out in the fourteenth paragraph of said bill! but if the 

* ai ?- b n e ,J ate , r f t(> hl * interests he demands strict proof of the same 
lo This defendant has no personal knowledge of the matters 
and things set out m the fifteenth paragraph of said bill but if the 
.same he^nmterial to his interests lie demands strict proof of the 

This defendant has no personal knowledge of tlie mat- 
ters and things set out in the sixteenth paragraph of “id 

X\f oJ I tir h ° material t0 L demands strict 

1/. Answering the seventeenth paragraph of said bill, this de- 
endant denies that there was any fraud practiced upon the plaintiffs 
oi the said Amelie Maass. or that he was in anv wav partv to anv 
fraud collusion, deceit or attempt to defraud the said plaintiffs in 
respect to the said transaction. This defendant denies each and 
e\ei\ allegation m said seventeenth paragraph contained.! both those 
pei son a 1 to himself and those of which he has anv knowledge and 
his defendant specifically denies that there was anv arrangement bc- 
(veen him and the defendant \\ ardman and the defendant- Cheslev 
A Cheslev. in respect to the carrying out of any agreement in regard 
to the property herein exchanged. This defendant denies that he 
in any wa\ profited from the said transaction except to the amount 
of comnnssionsiiaid in the sum of four hundred and fifty nine and 
, o/ 100 ( $4o9n.>). or that it was in any way advantageous to him. 

And tins defendant again avers that throughout the entire transac- 
tion he acted solely as the agent of the plaintiffs and the said Amelie 
Maass and that the representations which he made in respect to the 
farm property were the representations which they authorized him to 
iiiuKO and were made by him iis their agent. ! 

And now haying fully answered, this defendant pravs! to be di<- 
cmiSr 1 11S reasonable costs - in tliis behalf, most'unjustly in- 

HENRY P. BLAIR. Attorney. L ' D ' PASSAX0 - 

4—3064a 
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District of Columbia, ss : 

1 ? L. D. i assano, being iirst duly sworn, do on oath depose and 
sa\ that I have read the ioregoing answer, by me subscribed, and 
know the contents thereof; that the facts therein stated of my personal 

knowledge are true and those stated upon information and belief I 
believe to be true. 

L. 1). PASS A NO. 


Subscribed and sworn to before 
D. 1913. 

[SEAL.] ! 


me this t>th day of November, A. 

ARTHUR HELLEN, 

Notary Public, L). C. 


T V > 

oo 


Answer of Defendant John A . Willson 
Filed November 12, 1913. 


* 


* 


* 


* 


Ihe defendant John .V. Wilson, lor answer to so much and such 
parts of the bill of complaint in the above entitled cause as he is 
advised and believes it is material for him to make answer unto, an¬ 
swering, says: 

According' to the best of hi* recollection, he was the maker of the 
notes for .$50,000.00. which were secured by a deed of trust on the 
Rochester Apartment House, which trust was made by the defendants 
Ilaii \ Waidman and I homas 1'. Bones; that this defendant acting 
in the capacity <>{ such maker, did so lor the accommodation of the 
said Ham >\ ardmaii and i homas 1*. Bones, and neither had then 
nor now. or al any time, any personal interest in the transaction. 

And having tolly answered, ibis defendant pravs be mav be hence 
dismissed with his reasonable costs. 

(Signed; JOHN A. WILLSON. 

BRANDENBURG A; BRANDENBURG, 

.1 Horne a* tm John .1. Wilson. 

District of Columbia, ss : 

L John A. \\ iIson, on oath say that 1 have read the foregoing an¬ 
swer by me subscribed and know the content- thereof; that the allega¬ 
tions therein contained as of personal knowledge are true and those 
those set forth upon information am 1 belief. I believe to he true. 

JOHN A. WILLSON. 

Subscribed and sworn to before me this Slh dav of November \ 
D., 1913. ' 

[seal.] JOS. W. THOMPSON, 

Notary Public, I). C. 
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Order Amending Answer. 
Filed February 19, 1914. 


* 


* 


* 


,,^ on consideration of the motion for leave to amend | the answer 

°* / 7 ° mas . . Bones filed herein, and after hearing counsel, it is bv 
the Court this 19th day of February, 1914, 

Ordered that the said defendant be, and he is hereby, allowed to 
amend his answer to the bill of complaint herein and the same is 
deemed to have been amended by omitting therefrom the followin°- 
statement appearing in paragraph Seventeen (17): “except that 
relative to the defendant Ward man’s ownership of the apartment 
house, which averment is true.” 

By the Court, 

WENDELL P. STAFFORD, Justice. 

Affidavit of Thomas P. Bones in Support of Motion to\ Amend. 

■ j 

Filed February 19, 1914. 


City of Washington, 

District of Columbia, ss: 

1 homas P. Bones, having been first duly sworn, upok oath de- 
poses and says that he is one of the defendants ii) the above 
00 entitled cause; that in compliance with the suggestion of the 

\ f r ° U m j? s . th , ls affi davit as supplemental to an affidavit 
heretofore filed by him herein on the 13th dav of February 1914 • 
affiaant states that he furnished certain of the information to enable 
the Preparation of the answer filed herein; that the Seventeenth para¬ 
graph of the answer hied by affiant admitted ownership by his co- 
<: e . ® n dant Harry IV ardman of the Rochester Apartment House - that 
said admission is erroneous and does not correctly state the facts for 
the reason that at the time of the execution of said answer the de- 
iendant ardman was not the owner thereof, and affiant well knew 
at the time that said Apartment House had been traded to a partv bv 
the name of Charles L). Cugle and that neither affiant nior the de- 
.endant 11 ardman were at the time of the execution of tlje said an¬ 
swer, owners of the said Apartment House or had any interest 
therein, nor does either the said Wardman or this affiant now have 
any interest therein, but that the said Charles D. Cugle ivas at the 
tune the owner thereof; that for reasons not material to this issue 
but which can readily be explained if necessary, the property IS 
conveyed by said Wardman and affiant to A. N. Abert, which deed 

IbSSSwi , on the 26th day of November, 1912; that the said 
Abert executed a deed of trust to the Washington Loan and Trust 
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Company to secure notes amounting to $7,500.00 which trust was 
likewise recorded on the 20th day of November, 1912; that the said 
Abort on the same day transferred of record by deed the said 
<>0 property to the said Cugle, who affiant believes is the present 
owner thereof; that lie has no recollection of stating to counsel 
who prepared the said answer that Wardman was the owner of the 
Rochester Apartment House and cannot account for the statement 
as it now appears, other than the tact of the great haste necessarily 
required tor its preparation, owing to the desire of counsel to leave 
the city; affiant further says that while he read the answer over, 
which is rather long, lie failed to note the statement admitting ownei 
ship by the said Wardman of the Rochester Apartment at the time 
of the execution of the said answer; that the same does not correctly 
state the tact; that the error was inadvertently made, which he ex¬ 
ceedingly regrets and requests that leave be granted to correct the 
same, by eliminating therefrom so much of said answer as admits 
ownership thereof in said Wardman. and asks thaf the following be 
inserted in lieu of said paragraph: 

1 i. Answering the last paragraph ot the bill, improperly marked 
sixteen, this defendant denies all the averments thereof: this de¬ 
fendant in further answer to said paragraph says that the plaintiff 
well knew at the time of signing the said bill that the defendant 

W ardman was no longer the owner of said farm and has not been for 
a long time. 

THOMAS I\ BONES. 


Subscribed 
A. I). 1914. 
[seal. J 


D t 


aid swurn t<_> before me this Rth dav of February, 

HELEN H. KUEBSAM. 

Notary Public , D. C. 

Decree. 

Filed Mav 11, 1915. 


* 




iff 


I'pon consideration of the bill of complaint and the answers 
t hereto, filed herein and after argument of counsel, it is. bv the court 

!h ! ‘nV A i i) -. i!,li ’- ordered, adjudged and decreed 

.hat the bill of complaint herein be and the same is hereby dismissed 
with costs. 

WALTER T. MoOOY, 

The plaintiffs note an appeal in open Court to the Court of \n- 
peajs from so much of the above decree as dismisses the bill of Com¬ 
plaint as to defendants Harry Wardman and Tims. R Bones and 

$100 dZllrt ° n appeal H1 the Court of A PPeals is hereby fixed at 

By the Court 


WALTER I. McCOY, Justice . 
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Memorandum. 

May 26, 1015.—Bond of plaintiffs for $100.00 approved and filed. 

Notice for Hearing on Motion to Extend Time to Settle. State- of 

Evidence, etc. 

Filed .Tune 14, 1915. 


£ 


•K 


To Messrs.' Brandenburg & Brandenburg, Attorneys for 
Harry Wardman*and Thomas P. Bones: 


* 


iDefendants 


Take notice that 1 shall ask Judge McCoy at ten o'clock, Friday 
morning, .Tune 18, 1915, to extend the time for settling the statement 
or e\ idence in the above entitled cause, and for filing th0 transcript 
of record in the above entitled cause, as per motion below. 

W. ft WYNN GARDINER, 

Attorney for Plaintiffs. 

Comes now the plaintiffs, by their counsel, and move the court to 
extend the time for filing the statement of evidence in the above 
entitled cause, and for filing the transcript of record in the Court of 
Appeals, in said above entitled cause. | 

W. ft WYNN GARDINER. 

Attorney for Plain tiffs. 

' 

Service accepted of the above notice and motion this tilth dav of 
June. 1915. 

BRANDENBURG & BRANDENBURG. 

Attorneys for Defendants Wnnhmm <£• Bones 

Iv. M. J. I 


59 


Notice of Hearing on Statement of Evidence 
Filed June 14, 1915. 


* 


* 


* 


* 


* 


* 


Fo Messrs. Brandenburg & Brandenburg, Aflornevs (or defendants 
Harry Wardman and Thomas P. Bones: 

1 submit herewith statement of evidence in the above entitled 
cause, the original of which 1 have this day submitted to the Court. 
You will please take notice that 1 shall call this to the attention of 
Mr. Justice McCoy, on Wednesday Juno 23. at ten o'clock. A. M„ and 
ask that he sign the same as the statement of evidence in this case. 
If. you have any suggestions to make, or additions thereto, you will 
please submit them before that date so that we might save much time 
in preparing same. 

W. ft WYNN GARDINER, 

Attorney for Plaintiffs. 
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Service accepted this 14th day of .Tune. 1015 . 

BRANDENBURG & BRANDENBURG. 

Attorneys for Defendants Wardman & Bones 

K. M. .T. 


Memorandum. 

dune 14. 19^5.—Statement of Evidence submitted. 

60 Order Extending Time to Submit Bill of Exceptions and to 
l- de Transcript of Record in the Court of Appeals. 

Filed June IS. 1915. 


* 


* 


* 


* 


I pon motion of W. Gwynn Gardiner. Attornev for the plaintiff- 

fm t'lV 'l f 1 U VS , n - tK - e Rran, ^ nl 'ur« A Brandenburg. Attornev- 
foi the defendants, it is by the Court this IS dav of .June 1915 

ordered that the time to settle the statement of evidence taken 

during the trial of this case be. and the same is hereby, extended to 

and including the 2 day of August. 1915 and the time to file the 

Tun. cript of Record in the Court of Appeals of the District of 

is herehy - extended to and inchldin « 
ASHLEY M. GOULD. Justice. 

Order Stating Time Within Which Defendants Counsel is to File 

Objections to Statement of Evidence. 

Filed June 25, 1915. 


* 


* 


* 


* 


|his cause corning on for hearing upon notice of the plaintiff 
l th t e defendants to settle the statement of evidence, and it appear- 
n to the Court that the time within which to settle the statement 
e iuence has alrea. y been extended to August 2. 1915 it is bv 
the Court this 2oth day of June. 1915. Ordered that the defend 
ants counsel is given until the loth dav of Tulv 1015 u fii u 
objections to sai<l statement of evident of a^feons^he^d 

wifi 11° ST'V’i t l 1 e same on plaintiffs’ counsel of record 
vith the right of the defendant- to apply for further extension 
of time if deemed necessary. ” extension 

By the Court. 

WALTER I. McCOY, Justice. • 
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Order Extending Time to File Objections, etc\ 

Filed July 14, 1915. 

* * * * * * | * 

The time allowed the defendants’ counsel to file objections to or 
additions to the statement of evidence submitted to the Court by 
plaintiffs’ counsel in above cause is hereby extended to grid includ¬ 
ing the twenty-six day of July, 1915. 

By the Court this 14th day of July, 1915. 

WENDELL P. STAFFORD^ Justice. 
Motion to Strike Counter Statement of Evidence from. Records. 

I 

Filed July 28, 1915. ! 


Come now the plaintiffs, by their counsel, and move| the Court 
to strike from the records the statement of evidence j filed with 
the Clerk of this Court on the 26th day of July, 1915, jby defend¬ 
ants counsel, and to approve the statement of evidence filed by 
plaintiffs' counsel, and for reasons therefor says: 

1. That under the rules of this Court, the statement of 
62 evidence must be prepared by appellants’ counsel and sub¬ 
mitted to the Court. 

2. That within certain time allowed by the rules the! appellees’ 
counsel may file objections or additions to said statement of evi¬ 
dence. 

# 3. That by an order ot this Court passed in this cause an ad¬ 
ditional time was allowed the appellees* counsel within! which to 
file additions to or objections to the statement of evidence of plain¬ 
tiffs counsel, submitted by appellants, plaintiffs' counsel, land there¬ 
after an additional time was allowed appellees, defendants’ counsel 
to file additions to plaintitts statement of evidence or! objections 
to same, which has not been done, but a counter-statement of evi¬ 
dence has been filed, as shown by a letter of appellees’ jeounsel to 
appellants' counsel which is attached hereto and made a part of this 
motion. 

W. GWYNN GARDINER, 

Attorney for Plaintiffs. 

j 

i 

To Messrs. Brandenburg & Brandenburg. Attorneys for defendants 

Harry Wardman et al.: 

Take notice that the above motion will be called to the atten¬ 
tion of Mr. Chief Justice Covington, sitting as an equity court, on 
Friday next. July 90th. 1915, at ten o'clock A. M 

W. GWYNN GARDINER, 

Attorney for Plaintiffs. 
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Service accepted this 2Sth day of July, 1915. 

BRANDENBURG & BRANDENBURG, 
Attorneys for Defendants Harry Wardman et al. 

™ Offices of 

Brandenburg <fc Brandenburg. 

O 7 

Attorneys it Counselors at. Law, 

Eendall Building. 344 D Street N. W., 

Washington, D. C. 

July 27, 1915. 

^ . Gw\nn Gardiner. Esq.. Woodward Building, Washington, D. C. 

Owing to the many material omissions contained in 

i-MP tbf men A eVi ; lenCe and the absolute impossibility to indi¬ 
cate the same, it has become necessary for us to prepare a. counter 

statement of evidence, which we filed' with the Clerk of the Court 
on yesterday, a copy of which is herewith enclosed 
\ ery truly yours. 

BRANDENBURG & BRANDENBURG 

E. C. B.—S. P. 


«4 


<>r,U ‘ r pending Time Within Which, to File Statement of 
hn hence and Transcript of Record. 


Filed July 30. 1915. 


* 


* 


tw p0n nir '!' ! y of plaintiffs' counsel, and it appearing to the court 

ioL?™*' **• the .^pective parties to the above Entitled cause 
.annot agree upon ihe statement of evidence and it fnrtlw»Y* 

pearmg to the <Wt that Justice MeCov “ho hid^ the cSe is' 

J. HARRY COVINGTON, 

Chief Justice . 
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Order Extending Time. 

Filed September 17, 1915. I 

* * * * * * ! * 

Upon cause shown the time for hearing the matter^ in above 
cause set for today by a previous order of this Court is hereby 
b-> extended to Sept. 25th. 1915; the time for filing the tran¬ 
script in the Court of Appeals is extended to October 5th, 
191o; the time for settling the statement of evidence! is hereby 
extended to September 90, 1915 

Sept, 17th, 1915. 

By the Court, 

WALTER I. McCOY, Justice. 

Order Extending Time to File Transcript. 

Filed September 25, 1915. 


* * * * * 9|c ! ijc 

! 

| 

Upon sufficient cause shown, counsel for both sides being present, 
It is by the Court this 25th day of September, A. D., 1915, Ordered 
that the time for filing and settling the Statement of Evidence in 
the above entitled cause is hereby extended to the 30th day of 
October, A. D. 1915, and the time for filing the Transcript of 
Record in said cause in the Court of Appeals is herebv extended to 
the 20th day of November. 1915, and the rule to strike out is con¬ 
tinued to October 90tb, 1915. 

By the Court, 

WALTER 1. McCOY, Justice. 

* I 

Order Extending Time to File Statement of Evidence. 


Filed October 20, 1015. 


* 


* 


* 


* 




* 


This cause coming on to be heard upon motion of plaintiff’s 
counsel to extend the time within which to settle the statement of 
evidence and to file the transcript of record; and it appealing to the 
Uourt that for just cause shown that the time should be extended; 
It is this 29th day of October, A. I)., 1915, Adjudged, Ordered and 
Decreed that the time for settling the statement of evidence in the 
above entitled cause is hereby extended to the 1st day of December, 
1915, and for filing the transcript of record December 15, 1915; 

And it. is further ordered that the disposition of the jmotion to 
strike the counter statement of evidence filed in this cause by the 
defendant is hereby continued to be heard and disposed bn the 1st 
day of December, i015. 

By the Court. 

WALTER I. McCOY, Justice. 




58 


LOUIS MAASS ET AL. VS. HARRY WARDMAX ET AL. 


Order ,n Ertmd Time for Settling Statement of Evidence and Filing 

Transcript of Record. 

Filed November 24, 1915. 

******.* 

This cause coming on to he heard upon motion of plaintiffs’ 
counsel to extend the time within which to settle the state- 
ment of evidence and to file the transcript of record; and it 
appearing to the Court that for just cause shown that the time 
should be extended: It is this 24th day of November, 1915, Ad¬ 
judged. Ordered and Decreed that the time for settling the statement, 
of evidence in the above entitled cause is hereby extended to the 1st. 
day of January, 1916, and for filing the transcript of record Jan¬ 
uary 15, 1916. 

And it is further ordered that the disposition of the motion to 
strike the counter statement of evidence filed in this cause bv the 
defendant is hereby continued to be heard and disposed of on the 
1st day of January. 1916. 

Rv the Court. 

WALTER I. MoCOY, Justice. 

Order Extending Time Within Which to Settle Statement of 

Evidence and Motion to Strike Out Counter Statement and File 

Transcript of Record. 


Filed December 31. 1915. 

****** * 

This cause corning on to be heard upon motion of plaintiffs’ coun¬ 
sel to extend the time within which to settle the statement of evi¬ 
dence. and to file tlie transcript of record; and it appearing to the 
('ourt that for just cause shown the time should be extended; It is 
this -> 1st day of December. A. D. 1915, Adjudged, Ordered and De¬ 
creed that the time for settling the statement of evidence in the above 
entitled cause is hereby extended to the 1st day of February, 1916, 
and for filing the transcript of record to February 15, 1916. 

And it is further Ordered that the disposition of the mo- 
68 tion to strike from the files the counter statement of evidence 
filed in this cause by the defendant is hereby continued to be 
heard and disposed of on the 7th day of January, A. D., 1916. 

By the Court, 

WALTER I. McCOY, 
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Notice of Hearing of Motion to Strike Out Counter Statement of 

Evidence. 

Filed January 4, 1916. 

* * * * * * j * 

To Messrs. Brandenburg & Brandenburg, Attorneys for Defendants: 

Take notice that I shall call to the attention of Mr. Justice McCov, 
sitting in Equity Court #2, on Friday next. January 7. 1016.'at. 
ten o'clock A. M., or as soon thereafter as counsel can be heard, the 
motion made by me in August of last year, and which has been 
continued from time to time until the 7th instant by the several 
orders of the Court, wherein and whereby I have asked the Court to 
strike from the record your statement of evidence in the above en¬ 
titled cause. 

W. GWYNN GARDINER. 

A ttorney for Plaintiff. 

I 

Opinion. 

j 

Filed January 28, 1916. 

* + * * * * | * 

This is a motion to strike from the records the statement of evi¬ 
dence filed with the Clerk of this Court by defendants’ Counsel and 
to approve the statement of evidence filed by plaintiffs' counsel. 

Defendants’ counsel claims that the plaintiffs’ statement of the evi¬ 
dence is so incomplete and so improperly prepared as to bake it im¬ 
possible for the defendant to propose amendments, and therefore the 
defendants’ attorney prepared what he says to be a proper statement 
and filed it by way of amendment or substitute. 

Rule A', par. 5, of the Rules of the Court of Appeals provides that 
it shall be the duty of the appellant primarily to condense and state 
the evidence and that “the statement together with any objections 
made or amendments proposed by any party shall be presented to the 
Court or judge for approval, and if the statement be true, complete 
and properly prepared it shall be approved by the court or judge; 
and if it be not true, complete or properly prepared it shall be made 
so under the direction of the court or judge and shall hen be ap¬ 
proved.” 

This rule does not contemplate the practice which has been adopted 
in the present case. It rather contemplates-that specific objections 
shall be made or specific amendments proposed or both in writing. 

The rule does not require that the proposed amendments shall 
70 be served upon the attorney for the appellant but as it does 
provide that a statement of the evidence shall be made com¬ 
plete and proper under the direction of the Court, obviously the 
Court could require the appellee to state what objections he considers 
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to be well taken and what amendments are proper to be made, leav- 

° n g it to the Court to decide such questions when tlie parties cannot 
so agree. 

I he statement of the evidence here cannot be amended in the 
manner proposed by the defendant, but sufficient time will be given 
t<> prepare objections and amendments as required by the rule and to 
submit the case to the Court for settlement. 

It a statement of the evidence is prepared with the lines of each 
page so numbered that each copy shall correspond, and if the party 
proposing amendments refers at the end of each amendment to the 
proper page of, the stenographer's minutes, where there are such, 
and if the appellant marks upon the several amendments his allow¬ 
ance or disallowance thereof before the proposed statement is sub¬ 
mitted to the Court for settlement, the labors of the Court especially 
in a long case, will be much lightened. 

(live notice of settlement of order. 

I »v t he (Y>urf: 

WALTER I. McCOY. Justice. 

* I M*>tton to Extend Time to Settle Statement of Evbtmer and 

File Transcript of Record. 

filed January Ml, 191K. 


* 


* 


* 


This cause coming on to be heard upon motion of plaintiffs' coun¬ 
sel to extend the time within which to settle the statement of evi¬ 
dence. and to file the transcript of record; and it appearing to the 
Court that for just cause shown the time should be extended; It is 
this M 1 st day of, January. A. I).. 1916. Adjudged. Ordered and De¬ 
creed that the time for settling the statement of evidence in the above 
entitled cause is, hereby extended to the 1st day of March, 1916, and 
for filing the transcript of record to March In, 1916. 

Bv the Court. 

WALTER I. McCOY, Justice. 


Order, 

Filed February 1. 1916. 

* * * * * * 

l |>oii consideration of the motion filed l>v plaintiff to strike from 
the record the statement of evidence filed with the clerk of this 
Court in behalf of defendants, it is by the Court this 1st dav of 
February. 1916. Ordered: 

That said statement be not considered as making objections and 
proposing amendments to the statement of evidence hereto- 
72 fore presented to the Court by the plaintiff; and it is hereby 
further ordered: 
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1 h<it the time of the defendant to make objections and propose 
amendments to the said statement filed by the plaintiff ibe, and the 
same hereby is, extended to and ineludingAhe 15th day of February, 
1916. 

By the Court: 

WALTER I. McCOYj, Justice. 

| 

Memorandum, 

Feb. 29, 1915.—Order extending time to settle statement of evi¬ 
dence filed. 

Order for Extension of Time to File Amendments to statement of 

Evidence, 

j 

Filed March 15, 1916. | 

i 

i 

* * * X * * ; * 

Upon consideration of the application of counsel majde in open 
Court, it is bv the Court this loth dav of March. A. D.. 1916, 

* ^ V 

Ordered, that the time of the defendant for tiling tlx? objections 
and amendments to the statement of evidence submitted! by counsel 
for the plaintiff, be and it is hereby extended to the 25 dav of 
March. A. D., 1916. 

By the Court, 

WALTER I. McCOYj Justice. 

73 Order Extending Time to Settle Statement of Evidence and 
to File Transcript of Record on Appeal. 

Filed March 31. 1916. 


* 


* 


* 


* 


* 


* 


* 


This cause coming on to be heard upon motion of plaintiffs’ 
counsel to extend the time within which to settle the statement of 
evidence, and to tile the transcript of record: and it appearing to the 
Court that for just cause shown the time should be extended, It is 
this 31st day of March, A. I).. 1916, Adjudged, Ordered add Decreed 
that the time for setting the statement of evidence in th$ above en¬ 
titled cause is hereby extended to the 1st day of May. 1916, and for 
tiling the transcript of record to the 15th day of May, 1916. 

By the Court, 

WALTER I. McCOYj Justice. 


i 
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Order Extending Time Within Which to Settle Statement of Evi¬ 
dence and File Transcript of Record,. 

Filed April 28, 1916. 

* * * * * * * 

Upon sufficient cause shown, it is by the Court this 28th day of 
April, A. D., 1916, ordered that the time within which to file and 
settle the statement of evidence in the above entitled cause is hereby 
extended to the 1st day ol June, 1916, and the time for filing the 
transcript of record in said cause is herebv extended to the loth dav 
of June, 1916. 

By the Court. 

WALTER I. McCOY, Justice. 


74 Order Extending Time in Which to File Statement of Evi¬ 
dence and Transcript of Record. 

Filed May 31, 1916. 

* * * * * * * 

Upon sufficient cause shown, it is by the court, this 31st day of 
May, 1910, ordered that the time within which to file and settle 
'the statement of evidence in the above entitled cause is hereby ex¬ 
tended to the 1st day of July, 1916, and the time for filing the 
transcript of record in said cause is herebv extended to the loth dav 
of July, 1916. - J 

By the Court, 

ASHLER M. GOULD, Justice. 


Notice to Settle Statement of Evidence. 
Filed June 28, 1916. 


* 


* 


* 


* 


Jake notice (that I shall ask Judge McCoy on Friday next, June 
JOth, 1910, at ten o'clock, A. M., or as soon thereafter as counsel 
can he heard, to take up and settle the statement of evidence sub¬ 
mitted by me and the objections and exceptions submitted by you, 
and ask tor such further extension of time as may he necessary. 

W. GWYNN GARDINER, 

A ttorney for Plaintiff. 
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i0 Motion to Set Aside Orders. j 

Filed June 30, 1916. 

* * * * * * * 

Come# now the defendants herein and move the Court to set aside 
the orders extending the time to settle the statement of evidence and 
tor the filing of the transcript of record, heretofore entered herein 
under date of April 28, 1916, and May 31, 1916, for the Reason that 
said orders were signed by the Court without notice to the defend¬ 
ants or their counsel and without proper showing therefor being 
made to the Court, 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendants. 

IV. G. Gardner, Attorney for Plaintiffs. 

Dear Sir. fake notice that we shall call the foregoing motion 
to the attention of Judge McCoy holding an Equity Court, on Fri¬ 
day next, June 30, 1916, at ten o’clock A. M. or as soon thereafter 
as counsel can be heard. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendants. 

76 District of Columbia, ss: 


Edwin C. Brandenburg having been duly sworn on oath deposes 
and says that he is one of the attorneys for the defendants in the 
above entitled cause; that under date of March 24, 1916, he filed in 
behalf of the defendants objections and amendments to the state¬ 
ment of evidence filed in behalf of the plaintiff'; affiant further 
states that under date of April 28, 1916, an order was signed bv this 
Court in absence of counsel for the defendants, extending the time 
to settle the statement of evidence to June 1, 1916, of which said 
motion or order the defendants or their counsel had no notice of any 
kind or character; that under date of May 31, 1916, a like order ex¬ 
tending the time to settle the statement of evidence to July 1, 191t>, 
was obtained in behalf of the plaintiff's without notice of'any kind 
or character to the defendants or their counsel; that under date of 
June 28, 1916, affiant was served by plaintiff's counsel with a notice 
ol a purpose to request the Court to set a date to settle the statement 
of evidence and for such further extension of time as may be neces¬ 
sary, a copy of said notice being filed with the clerk of this Court as 
a part of the record of this cause. 

Affiant further states that after the signing of the order of April 
28, 1916, he learned of the order and inquiring of the clerk was ad¬ 
vised that the order which was signed had been left with him by 
counsel with the request that the Court sign the same, biit without 

an\ showing therefor of any kind or character being made to the 
Court or clerk. 

EDWIN C. BRANDENBURG. 
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I i 


Subscribed and sworn to before me this 29 day of June, 
1916. J 

» r al.] LLOYD A. DOUGLASS, 

Notary Public, D. C. 

Order Fixing Day for Settling Statement of Evidence . 

Filed June 30, 1910. 


* 


* 


1 he time lor settling the statement of evidence in above cause is 
hereby fixed for Sept. 20th. 1910. 

By the Court, 

WALTER 1. McCOY, Justice. 

\ 

r 

Order Extending Time Within Which to File Statement of Evi¬ 
dence and Transcript of Record. 

Filed June 30, 1916. 


* * * * * * * 

Upon sufficient cause shown, it is by the Court, this 30th day of 
June. 191(>, ordered, that the time within which to file and settle 
the statement of evidence in the above entitled cause is hereby ex¬ 
tended to the 25tli day of September 1916, and the time for filing 
the transcript of record in said cause is hereby extended to the 2d 
day of October, 1916, without prejudice to defendant's right to claim 
that this extension is granted too late. 

By the Court, 

i WALTER I. McCOY, Justice. 

r l he defendants except to the foregoing order on the ground that 
no notice was given for the purpose to secure the orders of 
*3 April 28. 1916, and of May 31, 1916, and that a motion to 
set aside said orders is now pending and unacted upon. 

W ALTER I. McCOY, Justice. 

A ffidavit in Opposition to Motion to Set Aside Order. 


Filed June 30. 1916. 


* * * 
District ok Columbia, 


* 


* 


\\ . Gwynn Gardiner being first duly sworn on oath deposes and 
says that he is the attorney of record for the plaintiffs in the above 
entitled cause; that he received in the mail this morning notice of 
a motion to be heard at ten o clock, today, June 30th, it appearing 
from said motion to be the purpose of attempt to have the Court set 
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aside certain order to extend time within which to file the transcript 
ot record and settlement the statement of evidence. 

Deponent says that it is well known to Mr. .Justice McCoy, sitting 
in Equity Court #2 the whole circumstances connected with the 
preparing of the statement of evidence in this case, and that the 
Court is familiar with the reasons for which additional time was 
given in which to settle the statement of evidence and file the tran- 
scnpt of record, and deponent believes that it is not necessary that 
any affidavit should be hied by him, but in order to have the record 
straight and to refresh the Court's memory as to the facts; deponent 
says that from the record it will be shown that the! following 
* tacts and circumstances are shown to be correct as per the 
record in this case. j 

r deci ; ee in , this . was passed and signed by Mr. 

•Justice McCoy, then sitting in Equity Court #1, on the ljth day of 

May, 1 Mo and was recorded among the records of this! Court on 
that date; that as shown from the original entries in this case on die 
docket m the above entitled cause the plaintiff-, though their coun¬ 
sel hied then statement of evidence in this cause on the j 14th day 
o. 1 ; y n . e > serving notice to counsel for the defendants within 

eight days of the time when the statement of evidence Should l.e 
settled ; that on said date, at the request of counsel for tile defend- 
ants, Mr Brandenburg an order was passed extending! the time 
\wthin which Mr. Brandenburg should file his objections a|nd excep- 
uons; that thereafter at the expiration of this order, to wit. on die 
7? °. f J . une - U P 0I > the representation of Mr. Brandenburg 

l ] fl . iL Tt 110 ^ an opportunity up to that time to fullv con- 
sidei the statement of evidence submitted by this deponent !on behalf 

of his clients, an order was signed by Mr. Justice McCov then sitting 

St V tS T m ’ ; x ; e ? din § die time until a further! date, to 

.A', 1 , ld da yof July, 191o; that thereafter, to wii on the 
-6 day of July, 191o, deponent was served with a copv of a state- 
nien ol evidence accompanied by a letter from Mr. Brandenburg all 
of Inch was hied in tins Court by this deponent, and is a.Jked to he 
lead and considered as a part of tins affdavit as if set forth! in detail 
herein: deponent says that this motion made bv this deponent to 
strike from the record this alleged statement of evidence prepared bv 
Mr. Brandenburg was continued from time to time until to wit the 

so day .°- J;,n - "'hen by an order of ME Justice 

McCoy sitting ln this Court the defendants' counsel was di- 
leeted to tile exceptions and objections; that during all of this 
period from time to time this deponent obtained orders extending the 
time because it was necessary to have the time extended in brdeAhat 

of M-u-d, °l OiTb n0t 1>e . l0St and h was not until the 24 dav 

of March, 1. It, that the exceptions and objections were filed in at- 

he^S dav of • n "" “l " ,is Court passed in thijom* on 

ine (lav ot Jan. 191b, and deponent says that thereafter deponent 

appeared ,n this court and asked for an extension of time Mr 

Biandenburg being present in Court and deponent called Mr Justice 

McCoy s attention to deponent's statement of evidence and asked the 

5—3064a 
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Court if there was not some way by which the matter could by settled, 
either by referring it to the Court of Appeals as a whole or having 
some one appointed to take the record and prepare it, deponent agree- 
mg to pay the expenses incurred by reason of said reference, all of 
which Mr Brandenburg objected to. The Court, Mr. Justice McCoy, 
then said tha,t he hoped that we could get the matter settled as far as 

\\ e could, and if necessary he would have to take the matter up and 
dispose of it. 

Deponent says that he did not press the matter thereafter until the 
motion served upon Mr. Brandenburg for today because of the fact 
that the Court Mr. Justice McCoy has been off the Bench for the last 
se\ eral veeks, and that before that by reason of the illness of Mr 
Justice Anderson, the whole equity calendar, and all of the equity 
motions were forced upon Mr. Justice McCoy and deponent felt that 
it was not fair to Mr Justice McCoy to ask that he take up this 
matter by reason of the time required to settle it until the end 
of the term when Mr. Justice McCoy would finish the hear- 
mg of the regular calendar, or rather just before the end of 
t ie summer vacation term, and it was for the purpose of ask- 

k . i , in S , le \ ourt }° sel a day as early as possible after he had 
finished the hearing of the regular contested cases before him that de- 
ponent served notice upon defendants' counsel and for the purpose 
of calling it to the Court s attention this morning; 

All of the above facts and circumstances are familiar to the Court 
but deponent places them in this form in order that the record may 
be straight and the Court s memory may be refreshed as to same. 

Ana iurther deponent saveth not. 

W. GWYNN GARDINER. 

Subscribed and sworn to before me this 30 day of June, 1916. 

J. R. YOUNG, Clk., 

By F. E. CUNNINGHAM, Asst. Clk. 

Memorandum . 

evidence to 6 !:)!/'*0 f exte " din » r tiine ‘° settle statement of 

15th 1916 ° Ct ’ j0 ’ 1916; and ° r fi mS transcn P t of record to Nov. 


Order- Extending Time to Settle Statement of Evidence, etc. 

Filed October 30, 1916. 


* 


* 


* 


* 


* 


October Is i Jy t - he Court this 30th day of 

uctooer, A. I)., 1916, ordered that the time for filimr and 

the Statement of Evidence in the above-entitled causers hereby ex” 

tended to the 1st day of December, 1916, and the /ime for filing the 
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i 

Transcript of Record in said Cause in the Court of Appeals^ is hereby 
extended to the loth day of December, 1916. 

By the Court, 

WALTER I. McCOY, | Justice. 
Objections to Signing Statement of Evidence. 

Filed November 25, 1916. 


November 24, 1916. 

W. Gwynn Gardiner, Esq., Attorney for Plaintiffs, Woodward Build¬ 
ing, Washington, D. C. 

Dear Sir : Please take notice that we shall call the annexed mo- 

tl . on . *° t he attention of Mr. Justice MeCov on the next motion day 
of this Court, ' 17 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendants. 


Without waiving the objections heretofore interposed to the ex¬ 
tension of the time for settling the statement of evidence and filin° 
the transcript of record herein, and appearing specially for the pu£ 
pose of this motion, comes now the defendants by their coimsel and 
moves the Court to decline and refuse to sign the statement of evi- 
dence presented by the plaintiffs herein on the — day of Jdne, 1916, 
and likewise refuse and decline to make any further extension of the 
time for presenting and filing a proper statement of evidence, and 
for reasons therefor state as follows: 

1. That on the 14th day of June, 1915, the plaintiff's herein filed 
what was purported to be a statement of the evidence in this ca«e as 
required in cases of appeals, being 08 pages in length, the same be¬ 
ing defective and incomplete, mainly presenting the evidence favor- 
able to the plaintiff, and failed to include a substantial part of the 

based 11 ^ ^ ^ defendants upon which the decision of the (pourt was 

2 That because of the fact that the said statement of evidence so 
hied was misleading and incomplete, the defendants herein! prepared 

and filed of record on the 26th day of July, 1915, a counter¬ 
statement of the evidence which fairly presented the evidence 
tor the plamtiffs and defendants as will appear bv the record 

3 A motion was hied by the plaintiffs on July 28, 1915,: to strike 
out the said counterstatement of evidence as being contrary to the 

inin C °!m- and ° f the Court of Appeals; that on January 4, 

J 9 !?' the P laintlft s gave notice of the purpose to call up said motion 

1 oi a+l Tm n’ tJ ? a i ft e motlon was heard and on January 28, 
1916 this Court held that it was improper practice under said rules 
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where a statement of evidence on appeal is incomplete and defective 
to file a counterstatement of evidence but that it was the duty of the 
successful party or appellee to specifically designate and state the ob¬ 
jections to the statement filed by the losing party or appellant. 

4. In pursuance of the said opinion of the Court so filed, the de¬ 
fendants herein did on March 24, 1916, file detailed and specific ob¬ 
jections to the statement of evidence theretofore 1 iled by the plaintiff, 
the said objections covering 121 pages of typewritten matter. 

5. That the plaintill instead of accepting or opposing the objec¬ 
tions interposed by the defendants to the statement of evidence filed 
by the plaintiffs as it was their duty to do, did on the — day of June, 
1916, file a new statement of evidence, incorporating therein many 
of the objections interposed by the defendants and also included 
much additional matter and information not contained or referred to 
in the original statement of evidence (iled by them or in the ob¬ 
jections interposed thereto, and in a number of instances 

81 where the original statement of evidence was in narrative 
lorm and specific objections had been interposed thereto, the 
plaintiff has incorporated in extenso the evidence by way of ijues- 
tion and ansyer: that .while the direct examination of the defendant 
\\ ordinal] itjset forth in narrative form, the statement now filed con¬ 
tains his cross-examination substantially in full by way of question 
and answer: 4hat a copy ol said statement was not furnished defend¬ 
ants’ counsel until October 16, 1916. 

6. That the said statement of evidence filed by the plaintiffs is 

enoneous. misleading and otherwise defective ior the following 
among other reasons: & 

u. beginning will) line 26 on page 126 and running through line 
8 on page 128 of the plaintiffs statement of evidence is what is pur¬ 
ported to be, an abstract oi the direct examination of the witness 
Daniel C. Fahey, the same purporting to be a copy of an abstract of 
the said diiect^exammation prepared by tin.* defendants and appear¬ 
ing on pages, <2, 76 and 7-1 of their objections to plaintiffs' original 
statement. The plaintiffs have, however, on page 127 of their state¬ 
ment inserted into the direct examination of this witness lines 5 to 
10, the same ; being taken bodily from the cross-examination of the 
said witness appearing on page 10, of the evidence, so as to make it 

appear.that the said cross-examination was a part of the direct ex¬ 
amination. 

b. That Oil page 126 of the plaintiffs' statement in line 4 after 
the word Maas-, he has omitted the following statement appearing in 

the first paragraph on page 72 of the defendants* objections to 
8o plaintiffs' original statement of evidence: ‘‘Witness slates: *1 
simply bad Mr. Maas-* statement to go on. lie told me he 
was back in his interest and back in his taxes and his reason for so 
doing was that they would do as he wanted them to do or else lie 
would not keep, them up to satisfy them 7 ”, which said statement is 
a material qualification of the evidence appearing in plaintiffs' state¬ 
ment. 

c. On page 87 of plaintiffs' statement of evidence they purport in 
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line ol to quote the answer of the witness whereas as a matter of fact 
there is omitted from said answer the following words: “I did think 
it was an unusually profitable investment until I realized that the 
income from the property in reality constituted a part of the capital ” 
which statement undoubtedly had great weight in the conclusion 
reached by the trial Court. 

P?S e °1 plaintiffs' statement after line 31. there is omitted 
the following question and answer which defendants on p. 48 of 
their objections requested be inserted: 

Q. Ibis was written after you had the apartment fourteen or 
fifteen months? A. Yes. sir. 

The mattci thus omitted is material and undoubtedly I influenced 
the trial Court in reaching its judgment. 

e. On pages 100 to 105, of plaintiffs’ statement of evidence, plain- 
till has inserted what is purported to be a copy of the evidence of 
l.ouis Maas-, which appears as a quotation whereas as a| matter of 
fact a comparison of the statement of evidence with ihe deposition 
discloses Ihe fact that it is not a quotation nor is it a correct copy 
of the said deposition. 

BR A N DEN BURG & BRA N DENBURG, 

Attorneys for Defendant. 


86 Motion to Set Aside Order Extending Time to Settl>\statement 

of Evidence, etc. 

Filed November 2o, 1916. 


* 


* 


* 


November 24, 1916. 

W. Gwynn Gardiner. Esq., Attorney for Plaintiffs, Woodward Build¬ 
ing, Washington, D. C. 

Dear Sir: Please take notice that we shall call the annexed mo¬ 
tion to the attention of Mr. Justice McCoy on the next niotion dav 
of this Court. 

BRANDENBURG & BRANDENBURG. 

Attorneys for Defendants. 


* 


* 


* 


* 


Without waiving the objections heretofore filed and appearing 
specially for the purpose of this motion, comes now the defendants 
by their counsel and moves the Court to set aside the orders entered 
herein on September 21. 1916, and October 30, 1916, purporting to 
extend the time for settling the statement of evidence and filing the 
transcript of record for the reason that the said orders were signed 
in the absence of defendants’ counsel and without notice of the time 
and place of the signing thereof or an opportunity to be heard in 
opposition thereto. 

BRANDENBURG & BRANDENBURG. 

Attorneys for Defendant. 
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87 District of Columbia, ss: 

i' (hvin Brandenburg being first duly sworn upon oath deposes 
and says that lie is one of the attorneys for the defendants in the 
abo\e entitled matter: that on Wednesday the 22d dav of November. 

. . Iear . ned for t} , 1p nr?t time from an examination of the docket 

entries in this cause that the plaintiff's had on the 21st dav of Sep¬ 
tember, 1916. and the 30th day of October. 1916. secured orders ex¬ 
tending the time for settling the statement of evidence and filing the 
transcript of record: that he had no notice of the time and place of 
the signing thereof or an opportunity to be heard in opposition 
thereto; that some time since while in the chambers of Justice McCoy 
during a comparison of the statement of evidence submitted bv the 
plaintiff-, counsel for the said plaintiffs stated that it would be neces¬ 
sary to secure an extension of time, to which affiant advised the Court 
that any extension of such time would be subject to the defendants' 
objections as to the power of the Court to sign the same bv reason of 
be default of the plaintitls to give notice of certain prior motions for 
extension of time, which said objections appear endorsed upon the 

order extending the time entered herein on the 30th dav of June 
1916. ' ’ 

EDWIN C. BRANDENBURG. 
an<1 s "' orn fo before me this 24 day of November A 

I'.. 1916. 

t SEAL -] LLOYD A. DOUGLASS. 

Notary Public, D. C. 


S8 


Order Extending Time within which to Submit and 
Settle Statement of Evidence and File the Transcript 
of Record. 1 


Filed November 28, 1916. 


* 


* 


* 


Lpon sufficient cause shown. It is by the Court this 28th dav of 
November. 1916, Ordered that the time for filing and settling the 
Statement of Evidence in the above entitled cause is hereby extended 
to the 1st day of January, 1917. and the time for filing the Transcript, 
of Record in said cause in the Court of Appeals, is hereby extended 
to the 1st day of February, 1917. To which the defendant excepts 

on the ground that precious extensions have been obtained without 
compliance with the rule. 

By the Court, 

WALTER I. McCOY. Justice. 







71 


LOUIS MAASS ET AL. VS. HARRY WARDMAN ET AL. 

I 

Order Extending Time. 1 |H| 

Filed December 29, 1916. 

* * * * * * * 

Upon sufficient cause shown, It is by the Court, this $8th day of 
December, A. D., 1916, Ordered that the time within wljich to sub¬ 
mit and settle the Statement of Evidence in the above entitled cause is 
hereby extended to the 1st day of February, A. D.,.1.917, and 

89 the time within which to file "the Transcript of Record in the 
Court of Appeals is hereby extended to the 15th (Jay of Feb¬ 
ruary, 1917. To which the defendant objects and excepts on the 
ground that previous extensions have been obtained without com¬ 
pliance with the Rules. 

By the Court, 

WALTER 1. McCOY, Justice. 

i 

Service accepted this 27th day of December. 1916. 

BRANDENBURG & BRANDENBURG, 

Attorney- for Defendants . 

Order Denying Motion to Set Aside Order Extending Th\ie to Settle 

and File Statement of Evidence, 

Filed January 15, 1917. j 

* * * * * * | * 

I 

j 

Upon consideration of the motion of the defendants filed herein 
on the 25th dav of November, 1916. it is by the court this 15th dav 
of January, 1917, ordered, adjudged and decreed that the said motion 
he and the same herebv is denied. 

WALTER 1. McCOY [ Justice. 

O. K. as to form. 

W. G. G. 

E. C. B. 

| 

* * * * * * j * 

i 

| 

90 Motion to Insert Statement in the Statement of Evidence. 

Filed January 17, 1917. 

Come now the plaintiffs, by their counsel, and move the Court 
to insert in the Statement of Evidence in the above entitled cause, 
before signing the same, the following, or some similar^ statement 
over the signature of the Court, in order that the Court of Appeals 
may be advised as to the real situation as to the record in the above 
entitled cause: 


'2 LOUIS MAASS ET AL. VS. HARRY WARDMAX ET AL. 

Certain parts of the record herein set forth in the form of ques¬ 
tion and answer were set forth by plaintiffs’ counsel, and certain 
portions thereof were sot forth by defendants' counsel. 

ft is' the view of the Court, that owing to the nature of the case 
the evidence could not properly be presented to the Court of Ap¬ 
peals in any other way than as herein recited. 

W. GWYNN GARDINER, 

Attorney for Plaintiffs. 

To Brandenburg A: Brandenburg. Esq-., Attorneys for Defendants. 

lake notice that I shall on Friday next. January 19. at ten 
o clock A. M,. or as soon thereafter as counsel can be heard, ask 
Mr. Justice McCoy to grant the above motion and insert in the 
record in substance, the contents of said motion. 

W. GWYNN GARDINER, 

Attorney for Plaintiffs. 

-Service accepted. Jan. 17th. 1916. 

BRANDENBURG & BRANDENBURG, 

A tty-, for Defs. 

91 District ok Columbia, ss : 

M . Gwvnn Gardiner, being first duly sworn, on oath deposes and 
says that he is the attorney of record for plaintiffs in the cause 
io which this aflidavit is attached as a part of a motion, and that 
tm has been of counsel for the parties plaintiffs since the institution 
o' said i" the Supreme Court of the District of Columbia, said 
cause being instituted in the Supreme Court of the District on to 
wit. the 7th day of .July. A. D.. 1913. 

Deponent says that testimony was taken partly in open Court, 
partly before an Examiner appointed by the Court, partlv in the 
form of depositions and partly in the form of Letters Rogatory all 
of which was presented to the Court and was finally heard by Mr 
Justice McCoy, sitting in the Equity branch of the*Supreme Court 
ot the District of Columbia, and upon the closing of the presentation 

° f iT.u te?tir r n -\ ,n the case lhe Court then a nd there dismissed 
said bill, and a decree was then and there entered, said decree heino- 
under date of the 11th day of May 1915. 

Deponent says that he. as counsel, for the plaintiffs, then and 
there noted an appeal m open Court and a cost bond was fixed bv 
the Court whiph said bond was duly given and the statement of 
evidence was prepared and filed on to wit, the 14th dav of .Tune 
IJlo. a copy of the same having been previously served upon 
counsel for defendants m accordance with the Rule of Court. 

Deponent says that lhe record shows what occurred thereafter 
with reference to the matter. 

Deponent further says that in order to get this statement of evi¬ 
dence settled it became, in the opinion of deponent, necessary for 

r '. t y o ' u ' ede :1 sreat many things insisted upon bv counsel 
9_ for defendants as proper to constitute the record on appeal 
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but deponent says that there were a number of instances 
in which he could not concede the interpretation placed upon the 
record by opposing counsel, and in the opinion of deponent the 
Court of Appeals could not, and would not be able tb get a full 
understanding of what was actually said by the respective witnesses 
except upon quoting certain parts of their testimony word for word, 
which was done by deponent and made a part of the record. 

Deponent says that in many instances the defendants through 
their counsel insisted upon the record being quoted wotd for word, 
which was done and included in the record, all of which 
was necessary to settle the statement of evidence ini order that 
appellants might get the matter in the Court of Appeals. 

Deponent says that the Justice who heard the case in the lower 
court, was very patient and considerate and spent a great many 
days in considering the matter with reference to the Statement of 
evidence and in considering and determining the questions pre¬ 
sented, and the various interpretations sought to be placed upon the 
testimony of the several witnesses offered by the respebtive parties 
in support of their contentions in this case, and deponbnt says that 
in his opinion it was the only manner in which the statement of 
evidence could be settled in order for the Court of Appeals to get a 
full understanding of the testimony of the witnesses where the 
record was quoted word for word and he files this affidavit in 
93 support of his motion that the Court who heafd the case, 
and who knows of the fact as stated by deponent in this 
affidavit may consider the same in passing upon the motion to 
which this affidavit is attached as a, part of said motion. 

And further deponent savcth not. 

W. GWYNN GARDINER. 

| 

Subscribed and sworn to before me this 16 day of January, 1917. 
[seal.] HARRY W. BRIBER. 

Notary Public, D . C. 

Objections to Plaintiffs' Motion . 

Filed January 22, 1917. j 

* * * * * * | * 

Without waiving the objections heretofore interposed to the ex¬ 
tension of the time for settling the statement of evidence and filing 
the transcript of record herein, but appearing specially, the de¬ 
fendants. through their counsel, object to the granting of the motion 
filed herein by the plaintiffs on the 17th day of January 1917, for 
the reason that the same is irregular and contrary to the facts; and 
also for the following reasons; 

1. That on the 14th day of June, 1915, the plaintiffs herein 
filed what was purported to be a statement of the evidence in this 
case as required in cases of appeals, being 68 pages in length, the 
same being defective and incomplete, mainly presenting the evi- 
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dence favorable to the plaintiff, and failed to include a sub- 
94 stantial part of the evidence for the defendants upon which 
the decision of the Court was based. 

2. That because of the fact that the said statement of evidence 
so filed was misleading and incomplete, the defendants herein pre¬ 
pared and tiled of record on the 26th day of July, 1915, a counter¬ 
statement of the evidence which fairly presented the evidence for 
the^ plaintiffs and defendants as will appear bv the record. 

3. A motion was filed by the plaintiffs on July 28, 1915, to strike 

out the said counterstatement of evidence as being contrary to the 
rules of this Court and of the Court of Appeals; that on January 
4, 1916, the plaintiffs gave notice of the purpose to call up said 
motion for hearing; that the said motion was heard and on Janu¬ 
ary 28, 1916, this Court held that it was improper practice under 
said rules, where a statement of evidence on appeal is incomplete 
and defective to file a counterstatement of evidence but that it was 
the duty of the successful party or appellee to specifically designate 
and state the objections to the statement filed bv the losing; partv or 
appellant, " 

4 In pursuance of the said opinion of the Court so filed, the de¬ 
fendants herein did on March 24, 1916, file detailed and specific 
objections to the statement of evidence theretofore filed by the 

plaintiff, the said objections covering 121 pages of typewritten mat¬ 
ter. 


5. That the plaintiffs instead of accepting or opposing the ob¬ 
jections interposed by the defendants to the statement of" evidence 
hied by the plaintiffs as it was their duty to do, did on the — day 
of June, 1916, file a new statement of evidence, incorporating 
- ° therein many of the objections interposed by the defend¬ 
ants and also included much additional matter and informa- 
tion not contained or referred to in the original statement of evi¬ 
dence bled by them or in the objections interposed thereto, and in 
a number of instances where the original statement of evidence 
was in narrative form and specific objections had been interposed 
thereto, the plaintiff incorporated in extenso the evidence bv wav 
of question and answer; that while the direct examination of the 
defendant Hardman is set forth in narrative form, the statement 
nied by plaintiffs counsel contained his cross-examination sub¬ 
stantially in full by way of question and answer. That a copv of 

said statement of evidence was not furnished defendants’ counsel 
until October 13, 1916. 

i because of the action of plaintiffs’ counsel in quoting at 

length from the testimony of the several witnesses, in the said 
statement of evidence, it became necessary in order that the full 
facts might appear for the defendants to insert a few brief quota¬ 
tions of the evidence of certain of the witnesses, which were merelv 
supplemental to what the defendants deemed defective and mis- 

°J th e evidence appearing in plaintiffs’ state¬ 
ment , that the defendants hereby tender to the Court in support of 
this statement the objections filed by the defendants, showing the 
very few instances m which they inserted the testimony bv wav of 
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questions and answers and then only briefly, while on the 

96 contrary, the plaintiff quoted at great length from the testi¬ 
mony of a number of the witnesses. 

7. That paragraphs 1 to 5 inclusive of these objections are a quo¬ 
tation from ^ the objections filed in Court by the defendants on 
November 25, 1916, to the extension of time for settling and filing 
the statement of evidence herein. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendants. 

Opinion. 

Filed January 23, 1917. 

* * * * * * j * 

Plaintiff’s motion filed January 17, 1917, to have endorsed on the 
Statement of Evidence a statement of the Justice signing the same 
in regard to the way in which the record is made up is denied for 
the reason that the matter is covered by Rule No. V Section 5 
of the Court of Appeals. 

By the Court: 

WALTER I. McCOY, Justice. 

i 

Memorandum . 

January 23, 1917.—Statement of evidence signed. 

97 Exhibit Darlington No. I. 

I 

Abstract of Records in Wolfe Property. 

2938/316. (1) Deed Harry T. Jones to Osterman and Butler 

Trs., dated 3/7/1906 recorded 3/9 at 10:2|S A. M. lots 
90 to 109, both inclusive, in Harrv T. Jones’ subdivision 
of lots in Block #14 of H. D. Wallbridge> subdivision 
of Ingleside. 

2938/317. (2) Twenty deeds of trust from Osternmn and But- 

384. lcr to Rheem & Swartzell, Trs., same dates and recorded 
10:31 A. M. each trust for $6,750.00 to secure H. T. 
Jones. Delivered to Rheem. 

3040/163. (3) Trustee’s deed. Rheem & Swartzell and Geo. G. 

Brown, purchaser at foreclosure, to Andrew M. Currv. 
dated 11/1/1906, recorded 11/27/1906. |2:40 P. M. 
For lots 90 to 98, both inclusive, $5,580 each; for the 
other lots $5,880 each. Total $114,900. Delivered to 
C. B. Rheem. 

3040/167. (4) To deeds of trust from Andrew M. Curry to 

110. Rheem & Hensev, Trs., the first dated November" 1st, 
1906, the second dated November 26th, 1906, recorded 
on 11/27/1906, 2:41 and 2:43 P. M. Both secure 
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3040/173. 
3250 MSI. 



1 So. 


H. T. .Jones, first trust, $6,750.00 on each lot ami $0,000 
insurance, second trust $500 on each lot. Some of these 
trust- were released to purchasers later. 

(5) Deed from Curry to L. A. Swartzell. Same date 
as last trust, recorded same day at 2:45 P. M. Same 
property. 

(6) Release deed Rheem A' Hensev to I,. A. Swart¬ 
zell. present owner, lots 01. 05, 00. 0?! OS. 00. 100. ]02. 
103. (of the first properties from Jones). Dated 
7/17/1900. recorded 7/21/1909. at 2:52 P. M. 

(7) Deed L. A. Swartzell to Richard S. Wolfe, dated 
7/17/1909 recorded 7/21. 2:52 P. M. same property. 

(8) Deed Richard S. Wolfe and wife to Daniel K. 
Hankins. Houston. Va., dated 7/20/1000, recorded 
/ 21/1909. 2:53 I > . M. Same | >ro|>erty. 

(9) Deed of trust Hankins to II. Bradley Davidson 
and William T. Galliher, Trs. $45,000, securing II. 
Latane Lewis, delivered to C. W. Meyer. Dated 
7/21/1909 recorded same date, at 2:54 I\ M. A num¬ 
ber of lots later released to subsequent purchasers, from 
this trust. Same property. 


98 


* 


A ssi>g n men I of Krrors. 

Filed January 30, 1917. 

* + ' 4 *' * * * 


1. The Court erred in holding that the plaintiffs were not entitled 
to the relief prayed for in said bill. 

2. The Court erred in dismissing plaintiffs' bill. 

3. The Court erred in not holding that the plaintiffs were en¬ 
titled to the relief prayed for in said Bill. 

4. The Court erred in not decreeing that the transaction should 
be set aside and the parties placed in statu quo. 

W. GWYNN GARDINER. 


Service accepted this — day of January, 1917. 
Attorney for Defendants. 


Copy of the above was left at the office of E. C. Brandenburg on 
this the 30th day of January, A. D. 1917, at 2:55 J\ M. he being 
absent and his office refusing to accept service. 

BLAINE COPPING ER. 
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i 

99 Designation of Record. 

Filed January 30, 1917. 

* * * * * * j * 

1. Original Bill. 

2. Answers of defendants. 

3. Decree of the Court dismissing Bill. 

4. Appeal noted. 

5. Memo, fixing bond. 

6. Approving and filing of bond. 

7. Orders extending time for filing the statement off evidence and 
transcript of record. 

.3. Affidavit of W. Gywnn Gardiner filed in this cause on the 30th 
day of June, 1916. jHj 

9. Motion accompanied by affidavit of W. Gwynn Gardiner filed 
by W. Gwynn Gardiner, on the 17th day of January, 1917. 

10. Order overruling said motion, and assigning reasons therefor 
filed on the 23rd day of January, 1917. 

11. Darlington Exhibit #1. 

12. Order signing statement of evidence. 

L3. Assignment of Errors. 

14. This designation. 

W. GWYNN GARDINEK, 

Attorney for Plaintiffs. 

j 

Service accepted this — day of January, 1917. U 

Attorney for Defendants. 

* 

Copy of the above was left at the office of E. C. Brandenburg on 
this, tiie 30th day of January, A. D. 1917, at 2:55 Pi M. he being 
absent and his office refusing to accept service. 

BLAINE COfTINGER. 

100 Additional Designation of Record by Defendant . 

Filed February 1, 1917. 

7 

* * * * * * j * 

Copy of docket entries beginning with May 11, 19151 
All motions and notices of hearings having for their purpose the 
securing of an order extending the time to settle statement of evi¬ 
dence and of filing transcript of record in Court of Appeals. 

February 19, 1914. Order amending answer of defendant and 
affidavit of defendant. 

Julv 28, 1915. Motion of Plaintiff to strike counterstatement of 
evidence and notice. 

January 4, 1916. Notice of hearing of motion of July 28, 1915. 
June 30, 1916. Motion of defendant, affidavit and nbtice. 
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of daril and rjofe” 8 ° f defendan ‘'° signi ”« s “ ement 

tendingtime tif settle statement of «SSSS“‘ ‘° 561 ° rder - 

January 15, 1917. Order denying motion to set aside 
ifis designation." *“ >“ 


BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant. 


Supreme Court of the District of Columbia. 


LOUIS MAASS ET AL. VS. HABRY WARDMAN ET AL. 
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104 


Supreme Court of tlic District of Columbia. 


United States of America. 

District of Columbia, ss: 

1. .lolm R. 3o U ng. Clerk of the Supreme Court of the District of 
Columbia ^hereby certify the foregoing pages numbered from 1 to 
10..,. both inclusive, to be a true and correct transcript of the record 
avoiding to directions of counsel herein filed, copies of which are 
made part of this transcript in cause No. 31932, in Equity, wherein 

Defendrn’r’ O " C Plmn . tlffs tmd Hiirr >' Wardman/rt al. are 
Court d th? ilS th * SaU1C reniains u l )on the files and of record in said 

In testimony whereof. 1 hereunto subscribe mv name and affix 

thrt^ l°V Said f C rT t? Ut 1 h ? ( i- y of Washington, in said District, 
tin> loth diiv of Y ebruarv, 191/. 

LSeal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

103 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 31952. 

Eons Maass c*t al., Plaintiffs, 
vs. 

IIakry \\ a rdm an et al.. Defendants. 

Statement of Evidence Which Constitutes the Record on Appeal. 

1 he following is an abstract of the evidence offered at the trial of 

,,m,SC - ° n k ‘ 1,a,f Uie and on behalf 

The plaint ills to maintain the issues on their part joined called 

John Joy Kdson who testified that he is the President of the 
aslungto" Loan and 1 rust Company, and has been occupying this 
position for twenty years; that during the past ten veaVs he has 
nade a gieat many building loans, but is not making many now 
tliat the usual commission in Washington for building loans is 

On cross examination witness testified that his Company had not 
made a specialty of apartment house loans; that it had nmde only 
one or two, but we avoid them; that the building loans made by his 
rW are *ui**vised by visiting the property at various 
during its progress; tint they have a vllumi™ romiS^f * 
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builder generally who visit it; that the company pays the architect 
01 builder out of the three per cent commission. He is not used 

tor general supervision it is just when he is called in, otherwise we 
do not have them at all. 

. ]) - Hoover testified that he is the President jof the Na¬ 

tional Savings and 1 rust Company; that he has held that position 
for five years; that they make a few building loans in proportion to 

i ns * 0 . oans Y hlch the y make; that thev made fifteen 

lUb or twenty building loans during the last five years; that the 

i • US H“ commission is from one to two per cent oh buildino- 
loans in Washington. 8 

On cross examination witness testified that in the last five — his 
company has not made any loans on apartment houses; that at 
present will not make that class of loans; that the usual commission 
for building loans is twice that of the ordinarv loan. We make no 
personal supervision but depend on the certificate of the architect 
in charge for the owner; that the usual commission op straight 

to H '° ° ne p " cent; °“ buildin « 

E. L. Stellwagon, testified that he is President of the Union Tru*t 
Company; has been its President since it was incorporated about 

lo‘m* een tl2 a hi ag ° ’ t lat th f TrUSt , Com P a “y makes somtf building 
Joan.., that his company charges from one and a half to two per 

cent on the building loan and one per cent on the ordinarv loan 

On cross examination witness testified that thev makei loans on 

apartment houses right along; that they have made them within the 

who'mTke nd a Ul - n Kl ]° WS of no hrm in the District of Columbia 
who makes a specialty of apartment house loans. 

Charles J. Bell testified that he is the President of the American 
Security and Trust Company; that he has been its President for a 
munber of years; that the Institution of which he is President made 
a gieat many building loans in the past, but not many lately and 
not many in 1910; that the commission on building from 

one and a half to two per cent. i 

On cross examination witness says that he does not know whether 
e made an\ building loans on apartment houses in 1910* did make 
a number m the early history of the Corn pa nv from 1891 to 1901 

I could not say what the commissions are but others charge a laroer 
commission thatf his company. ^ & 

C°*f EI ' IA Yl> testlfiad f hat s,ie had money invested wifh Swart- 
<iell hheeni ct Ilensev at different times; does not know the 1 amount • 

dld John A. Willson at some time! 

10- ?°' v n V i ether she ever re( juested Swartzell, Rheem ct Hensev 

r,wt 1 f i Pr ° Pert '; u f on r V i hic , h Shc 1,eld a note - scored bv a 
trust, but knows if she did, they did it. Thev have alw'av* 

treated me well and fairly. Slie identified letters dated August '■> 

—, and September 0, 1912, all written to Mr. Clarence B Rheem 
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of the firm of Swartzell, Rheem & Hensey. Says flic letters are all 
she said on the subject. She testified that she notified Swartzell, 
Rheem it Ilcnsey Company when the Willson note was due, she 
would like them to make a payment. These letters are as follows: 

3 OS Exhibit Lloyd No. 1. 


Angelica, N. Y., 

June 25. 

C. R. Rheem, V. P. 

Hear Mr. Rheem : Will you kindly remind Mr. John A. Will- 
son that 1 would like to have that note paid when it is due, July 
26th, 1!H2. I enclose the papers to you. 

My 1 nisi ness relations with you have been so pleasant in the past 
twenty years that 1 am sincerely sorry to have those relations cease. 
It may l>e they can be resumed in the near future, but at present 1 
need my funds here in my childhood's home. 

Very sincerely, 

CORNELIA L. LLOYD. 
Exhibit Lloyd No. 2. 


Angelica, N. Y., 


Aug. 2/12. 


Mr. C. B. Rheem, V. P. 

Dear Sir: As I hear nothing from you in that John A. Willson 
matter, it may be you are taking vacation. Is there no- some one 
of the firm who will remind Mr. Willson that the $500.00 was due 
in July. & that months ago I requested payment should be made as 
promptly as convenient. ^ on know I sent you the papers a month 
ago. I am sorry to seem impatient, but 1 ought to leave here soon, 
A: the papers i<fc money, etc. are to be transferred before I go. 

Very respectfully, 

(Miss) CORNELIA L. LLOYD. 


Exhibit Lloyd No. 3. 


Angelica, N. Y., 

Aug. 22nd/12. 

Mr. C. B. Rheem. 

Dear Sir: The remittance promised for the 15th, from John A. 
Willson, lias not come, it 1 am wondering if you can do anything 
to hasten it. I am sorry.to seem impatient hut the man at this end 
keeps after me, it it is important that 1 get the matters settled it 
papers signed before 1 leave town, it J ought to go the first of next 
week. You remember I gave him warning six months ago that I 
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would like to have this paid promptly when due, July, 26th, & I 
sent you all the papers July 1st, because it is necessary! that I get 
away from here^soon. "When you wrote that the promise was re- 
newed for the loth, J hoped it would all come right. 

Very respectfully, 

CORNELIA L. LLOYD. 

i 

Exhibit Lloyd No. 4. 


Angelica, N. !Y., 

Sept- 6th. 

Mr. C. B. Rheem. j 

Dkar Sir: Hoping you have returned & can help me, I write 
once more. I am sorry to trouble you, but this matter has given me 
more trouble than I could write, or you would read. When I sent 
you the John A. V illson papers July 1st, I confidently expected the 
money would he paid when due, July 26th. V hen I had so much 
trouble last winter, over the Roomc matter, you said that if it had 
not been long overdue you could easily have arranged t<i pav it to 
me; that Willson loan was not overdue until July, & I hoped I 
should have it promptly, after having given six months’ notice that 
I needed it in July. 1 have twice pos-poned my departure from here, 
waiting to complete the papers it get my mortgage on thej old home 
|' e / ore I go. It is very important that I go early next week. 
109 1 nc nian to whom I have promised the monev needs it now, 

he is very impatient & indignant at what he calls ‘•Wash¬ 
ington methods.” lie is thoroughly irate. & 1 am half sick & help¬ 
less tilljvou send the money. One of y’r letters said it would come 
Aug. loth, & again Mr. Hensey wrote you were absent, hut w’d be 
home last, week. Can you send it soon, very soon to abovjj address? 
Respectfully & mournfully, 

CORNELIA L. LLOYD. 

• j 

She testified she notified Swartzell, Rheem & Hensey that when 
the Willson note was due she wanted them to make payment- 

100 Thereupon Alexander T. IIexsey was called bvtheplain- 
tiffs for cross examination on his answer, to which; objection 
was interposed that if lie is called he is to be deemed a Witness on 
behalf of the plaintiff. He testified in substance as follows■ that 
he is an officer of the firm of Swartzell, Rheem & Hensey Company 
and has been such officer for seventeen or eighteen years; that Mr. 
Rheem was first vice president and treasurer up to the tijne of his 
death on April 9, 1916; that all of the money received b\f the firm 
of Swartzell. Rheem & Hensey for investment for the velars 1907, 
S, 9 and 1910, was loaned to Harry Wardman; witness hardly 
thinks this was $5,000,000 but it might have been; it was several 
million; that he could not give more than a guess at the best. These 
loans would be paid off in regular rotation, deals would come in 
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and tlio loans l>c paid off and new investments and new deals made; 
tnat a great many of the loans made to ITarry Ward man was made 
on apartment houses; witness was asked whether ninety per cent 
of it was loaned on apartment houses, hut. answered “I would not 
like to answer that sir, heeausc it would he a guess on my part 
Avithout going over it carefully and figuring it up.” Witness knew 
the ease was coming up tor trial today; was suhpccnacd to appear 
in couit today hv plaintiffs; was called home on Friday because of 
sickness and was rather surprised to receive the notice that morning. 
W it ness says Ins firm received various commissions at various times; 
on this loan we got 10% of the face of the loan of $.'>0,000 on this 
apaitment house: that there was no general arrangement between 
\\ ardman and witness firm about charging a commission of 10%, 
1, 1 '\ ( never knew how long we were going to do business with 

K " ardman; that the firm got 10% on loans made to him on 
apartment houses, but every case that came up with Wardman was 
a new application, we could not tell whether we would make another 
loan to him or not. each time was a separate transaction and we 
agreed on t lie commission. 11 is linn never had any arrangement 
oi imdeistainling with W ardman if he owned an apartment house 
upon which there was a loan to renew the loan at maturity; never 
had a serious default on any property that he owned, except the 
Rochester and one other house upon which there was a fore- 
111 closing. ! hat Wardman loans have matured in these three 
years and that lie has not always renewed them, but each 
tune it comes up as an entirely new transaction whether it is ex¬ 
pedient for them to renew it or not: that in a great many cases the 
oans were paid oil by the owners of the property; the properties 
having almost all passed out of Ward man’s hands; the proposition, 
therefore, comes up either for renewal or demand for payment of 
the loan or curtail: that Wardman guaranteed payment* of these 
notes, which guaranty was placed upon the notes. The copy of deed 
of trust of $.>0,000 on the I loch ester was here introduced in 
1 i- evidence, and is as follows according to its legal import and 
eflect: the deed of trust is dated the 20th dav of July 1009 
between Ilarry Wardman and Thomas P. Pones of the first part’ 

and f larence P. Rhcem and George W. F. Swartzcl!. it appearing 
in lull as follows: ' 11 & 

"This indenture, made this twenty-sixth (26th) day of .Tulv in 
the tear of oip- Lord one thousand nine hundred and nine, between 
Jtarry Wardman and Thomas P. Pones, both of the District of 
Columbia ol the first pari, and Clarence P. Plieem and George W. 

■ "wartecll. of the City of Washington, in the District of Columbia 
of the second part. ’ 

••Whereas, the said Harry Wardman and Thomas P. Pones stand 

i'il wior.r/r ;'!! 10 f ry T - 1)o T r in thc 8U,n of Fif ty Thousand 
($.>0 000.00) dollars, for money loaned and advanced for which 

tlun ha\c delivered to said ITarrv T. Pomer Scventv-five (75) cer- 

tam promissory notes of even date herewith, drawn hv John A 

\ iHson and payable to his, the said Domer’s order in Three (3) 
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years from date, with interest thereon, payable semi-annually at 
the rate of Five^and a half (5 J />) per cent per annum, |until paid— 
Twenty-five (2o) of said notes being in and for the jsum of One 
lhousand ($1,000.00) Dollars each and fifty (50) pf said notes 
being in and for the sum of Five Hundred ($500.00) j)ollars each; 
said parties hereto of the first part reserving the privilege of pay¬ 
ing any or all of said notes at any time before maturity by pay¬ 
ing interest to date of said payment and two months’ interest in 
advance; and being desirous to secure the punctual payment 
of said notes when and as the same shall become due and payable, 
with all interests and costs due and accruing thereon, as well as 
any and all renewals or extensions thereof; 

113 Now, therefore, this indenture witnesseth, that the said 
parties of the first part, for and in consideration bf the prem¬ 
ises aforesaid, and further, the sum of one dollar paidj to them by 
said parties ol the second part, receipt of which, in current money 
of the I nited States, at the date of delivery hereof, is hereby ac¬ 
knowledged, have granted, and do by these presentsj grant unto 
the said parties of the second part, their heirs and assigns, and the 
survivor of them, his heirs and assigns, the following described 
Deal Instate, situate in the County of Washington, District of Colum¬ 
bia, to wit: All that certain piece or parcel of land a|nd premises 
known and distinguished as and being Lot numbered Six Hun¬ 
dred and eight-two (082), of Luther A. SwartzelLs subdivision of 
lots in “Mount Pleasant,’’ as per plat recorded in Book ?>!?, page 136, 
of the Record of the Surveyors Otlice of the District of Columbia; 
togcather with all the easements, hereditaments, and appurtenances 
to the same belonging or in anywise appertaining. 

lo have and to hold the said piece or parcel of land and premises 
with the appurtenances unto and to the use of the saijd parties of 
the second part, their heirs and assigns, and the survivor of them, 
his heirs and assigns. 

In and upon the trusts nevertheless hereinafter mentioned and 
declared, that is, in trust to permit the said Harry Wjjirdman and 
Thomas P. Bones, their heirs and assigns, to use andj occupy the 
said described premises, and the rents, issues, and profits thereof, 
to Like, ha\c, and apply, to and for their sole use and ijenefit, until 
default he made in the payment of said notes or any jof them, or 
any installment of interest due thereon, or any proper cost, charge 
commission, half-commission, or expense in and about the same. ^ 

And upon full payment of all of said notes and any extensions or 
lenewals thereof, and the interest thereon, and all other proper costs, 
charges, commissions, half-commission, and expenses incurred by 
means of these trusts, at any time before the sale hereinafter pro¬ 
vided for, to release and reconvev the said described premises unto 
the. said Harry A\ ardman & r l homas P. Bones, as joint tenants 
their heirs or assigns, at their cost. 

And upon this further trust that upon default beihg made in 
the payment of any one of said promissory notes at ijaaturitv, or 
any installment of interest due thereon, or any proper dost, charge 
commission, half-commission, insurance, taxes, or otheri proper ex- 



88 


LOUIS MAASS ET AL. VS. HARRY WARDMAN ET AL. 


Pense, m and about the same, then and at any time thereafter, to 
sell the said piece or parcel of land and premises, or any portion 
thereof, at public auction, in front of the premises, after at least 
ten days notice of* flic time, place, and terms of sale, by advertise¬ 
ment, in some one or more of the newspapers printed and published 
m the said District of Columbia upon such terms and conditions 
as the said trustees, or the survivor of them his heirs or assigns or 
substituted trustee, may deed most advantageous to the parties in¬ 
terested, and iwith further power to postpone the sale from time to 
ip discretion, and to re-sell on default of the purchaser. 

And upon this further trust, upon full compliance with the terms 
of sale to convey the property sold in fee simple to the purchaser 
or purchasers thereof, at his, her, or their cost and expense, and 
without any liability to see to the application of the purchase- 
money, and out of the proceeds of said sale or sales, first, to pay all 
proper costs, charges, and expenses, and to retain as compensation 
a commission of five per cent, on the amount of said sale or sales; 
secondly, to apply said purchase-money to the payment of what- 
e\ei max then remain unpaid of said notes and the interest thereon 
to the time of said sale, whether the same shall be due or not, and 
lart, y, W tJie remainder, if any,to the said Harry Wardman and 
Ihomas P. Hones, their heirs and assigns. 

-Did the said parties of the first part hereby covenant with 
the said parties of the second part, the survivor of them, his 
heirs and assigns or substituted trustee, that they will especiallv war¬ 
rant the property hereby conveyed and will execute such further 
assurance of said land as may be requisite. 

And the said parties of the first part do hereby further covenant 
with the parties of the second part, the survivor of them, his heirs 
and assigns, that all taxes upon the said land shall be duly paid, and 
that the building, on said parcel of land shall be kept 'insured, bv 
the said parties of the first part, during the continuance of this 
m.-t. in some good and responsible fire insurance companv or 
companies, to the satisfaction of the parties of the second part," and 
the policy or policies of insurance he assigned to the said parties of 
the second part, as trustees under these premises; that said parties 
o the first part will pay all costs and expenses incurred in respect 
to the indebtedness hereby secured, including the reasonable court 
costs and counsel fees of any litigation which may arise or in the 
discretion of said parties of the second part become necessarv in 
respect thereto or to the property hereby conveyed; and further 
that in case the said Harry Wardman and Thomas P. Bones, their 
heirs or assigns, shall fail to pay the said taxes, costs and counsel 
fees, or to keep said property so insured, then the taxes, costs and 
counsel fees may be paid, and the property be insured as aforesaid, 
n he holder of said notes or any of them, the policy to he assigned 
to the trustees hereunder; and the amount of taxes, costs, and 
counsel lees and premium paid shall he considered a part of the 
expense of said debt secured hereby, and shall hear the same rate 
of interest as the principal debt, in default of payment of which 
within ten days after demand therefor the said parties of the second 
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part the survivor of them, his heirs and assigns or substituted 
trustee, shall have power to sell said property herebv Conveyed as 

a oresaid, and shall dispose of the proceeds of sale as hereinbefore 
provided. 

And it is further agreed that if the property shall be advertised 
for sale under the provisions of this deed, and not sold, then the 
said trustees shall be entitled to one-half the commission 1 ^above pro¬ 
vided, to be computed on the amount of the debt hereby!secured: 

In testimony whereof the said parties of the first part have here¬ 
unto set their hands and seals on the day and year first hereinbefore 
written. 

HARRY WARDMAN. [seal.1 
THOMAS P. BONES, [seal.] 

Signed, Sealed, and Delivered in the presence of_ 

HENRY .T. GRASS. 

District of Columbia, l|i?, 

I, Henry J. Grass, a Notary Public in and for the District afore- 
said, do hereby certify that Harry Wardman and Thomas P. Bones 
both of the District of Columbia, parties to a certain deed bearing 
date on the day of .July, A. 1). 1909, and hereunto annexed, per- 
sonally appeared before me, in the District aforesaid, the said Harry 
Hardman and Thomas P. Bones, being personally well known to 
me to the the persons who executed the said deed, and acknowledged 
the same to be their act and deed; j * 

Juf D nd 1909 ly hand and notorial sea1 ’ this Twenty-sixth day of 

t SEAL -l HENRY J. GRASS, 

Notary Public, D. C. 

115 (The following indorsement appears .on the hick of the 
document above quoted:) 

Deed of Trust. 

Hany Wardman, Thomas P. Bones to Clarence B. Rhee.n, George 
YY. I<. Swartzell, Trustees. j 

Received for Record on the 27 day of .Tulv. A. D. 1909, at 12-40 
P. M. Recorded in Liber No. 3253, Folio 164 et seq., one of the 
.and Records of the Dist. of Col. and examined by JohnjC Davis 

<)lr'u r if 11 4 1 v C ? 1 " ;U ! d S en *?V Co •> “Everything in Real Estate,” 
JU) l Street Northwest, Washington, D. C. 

HO Witless says that in placing the money that comes into 
their office for investment they consider first the probertv the 
endorsement is an additional security; that they do not make'loans 
upon property where it is not sufficient security for the loan- the 
properly must be sufficient in their opinion first. 
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Q. T will ask you then, if you could toll us why you refused to 
renew the loan for Maass and did place a new loan for Wardman 
upon the same property.'* A. Mr. Maass was not satisfactory to us in 
payment of, his interest. The interest was overdue and the taxes. 
There was about eight months' interest . I believe, and $r>90 in taxes, 
and Mr. Maass has been notified some six months prior to the ma¬ 
tin it\ of the loan that it would have to he paid, because we had been 
notified by some of our clients that they wanted the money. 

lie thinks Maass defaulted in the first interest after he got the 
apaitment house. \\ lien the first trust came due he did not examine 
the building: does not know whether it was well rented as they were 
only agents for Maass for the first six months. That he personally 
did not make any investigation of the condition of the property when 
the trust was coming due and does not know whether his firm did 
though there might have been. 

Q. ( an you tell us any reason why if you made the loan upon the 
security of the property you would not renew the loan for Maass, 
and did renew it for Wardman? A. As 1 said, Mr. Maass was un¬ 
satisfactory in the payment of inf (Test. 

Q. He was only unsatisfactory in the last payment? \ \nd the 
first. 

Q. You know why that was do you not? A. The last one? 
Q. Yes. A. No, except that he did not pay it. 

Q. You knew he was willing to pay if flic loan was renewed did 
• V T! no | *. -v *-vcn if I did know that that would not justify him in 
" balding the six months interest, because we would not renew it 
but yon know he was willing to pay that provided you would 

renew the loan? A. No, I do not know that, it might be and it 
might not. ' ** 

M itness states tlmt the first trust was in notes of small denomina¬ 
tion and they were owned hy investors scattered throughout the 
country, many of them $500 and .$1000: that the Pennsylvania Col- 
leye owned the largest amount, which was $0,000; that’the holders 
d.d not demand the sale of the property, hut demanded payment of 
heir notes for instance Mrs. Lloyd. Dr. (iranvillc of Pennsylvania 
oliege. Dr, Dranville of Pennsylvania College now holds $0,000 
under the new trust the same amount that he held under the original 
trust, tlmt the holders of the notes generally look to us to protect 
them in every way In this case they depended entirely upon them, 
some of the people did not demand their money. 

^ ie p ,,n ‘t: I hey might demand their monev, hut not 
undertake to say that you should foreclose and sell anv par- 
icular property Is that right? Did they do any more than to say 
that they wanted their money? ' y 

The Witness: They wanted the note paid off. 

IJ' e £?. urt: And expected you to take the proper steps* 

1 lie W itness: Yes. and under our deeds of trust we do not require 
written not ice at all. Vie have to foreclose when tliev demand the 
notes. Mrs. Lloyd who held a $500 note demanded payment as did 
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11 c Pr ? side " t Pennsylvania College; no one else did. They 
did not notify the parties holding notes under the trust that 
• , • desired a renewal and does not know that anyone else 

n his office did He knows that Maass wrote his firm asking that 
they renew the loan. & 

JV etter f at u l Fehn,ar y U > from Amelia Maas to Swart- 
f !’ Kheem & Hensey was here introduced in evidence and is as 

peanTm funild^r”'' ‘° S "" C ° f Fel ' rU " ry 1S > 101 f" *«* ap- 

i 

Hensey Exhibit #2. 

I 

“February 13, 1912. 

Swartzell, Kheem and Hensey Company, Washington, D. C. 

Gentlemen : In the matter of the incumbrance of .$50,000 held 
through your firm on my a]>arfment property known as the Rochester 
Apartment house, 143S Meridan Street, Northwest, this city which 
is due -July A), 1012. as I understand. I wish hereby to inquire as to 
ihe disposition of your firm concerning the renewal thereof, when 
(iue and on the same basis, to wit: three years, five and one-half per 
centum, semi-annually; also in the event the order therefor is placed 

with your firm bv me, what the total cost of same would be includ- 
mg* your commission. 

“This property has proven such, an unusually satisfactory and 
lucrative investment, that we have decided to hold the same as such 
and the condition of the building being practically as good as new’ 
and as the gross income therefrom now is. has been for some time’ 
and will probably continue to be in excess of $8,000 her annum’ 

ofThTinf" l" •’ Vei !t ed ( ' <,ntinua J I - v - U would appear that a renewal 
of the incumbrance thereon, on the same basis as aforesaid, should 

De a \erv satisfactory and concervative investment, and the interest 

Mill always lie promptly paid on the day due. as heretofore 

1 am taking up this matter with you now. sometime prior to the 

maturity of the trust, in order to have your inclination in the 

P enures on hand so that 1 may act in accordance therewith and 

the 1^^111 hiuTe* 50 " 16n 116 tmie c ‘ omes > rather than put it off until 

b°" .S°r ivc . lhis matter your early attention, and await¬ 
ing vout definite advices in regard, I am, 

“Very truly yours, 

“AMELIA MAASS. 

“By HERBERT MAASS. 

“Attorney in Fart ” 

I 

j 

Feb. 15, 1912. 

“Herbert Maass, Esq.. The Rochester, 1438 Meridan Street, City. 

"Hear Sir: We have your letter of the 14th instant. Nearly the 
entire amount of the first deed of trust loan on the premises 1438 
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Meridan St., Northwest, is held by an out of town institution. The 
President visited \\ ashington yesterday and indicated to us that 
hereafter his preference in tlie matter of investments will be for those 
secured by other than apartment house properties, suggesting at the 
same time that lie would expect pavment of this loan at its maturity, 
July next. 

“1 nder these circumstances, therefore, it seems scarcely likely that 
we will he able to arrange the matter on the basis suggested by you, 
when the loan shall mature. 

Verv truly vours, 

8WARTZELL, RIIKEM & IIENSEY CO., 
By C. B. RHEEM, Vice-President & Treasurer , v 


IB) r l hat tlie largest note holder was the Pennsylvania College 
who held $6,000; Does not know how the letter came to be 
written, except through an inadvertence, as Mr. Rheem had a great 
many letters of that character to write. 

The plaintiff thereupon offered a letter dated April l:>, 1912, from 
Herbert Maassand addressed to Swartzcll, Rheem ct Ilensey in which 
the following appeared: “l pon looking over your letter of the loth 
of February, 1912. again, in the matter of the renewal of the $50,000 
first trust on our property here, maturing on July 20, 1912, it oc¬ 
curs to me that you refer only to the present holders of this trust 
and to my terms, as ground for not renewing the loan when due. 
Therefore, I take this occasion to request if your firm for yourselves 
or clients can,secure this loan for us when due on any terms? In 
other words, will your firm place this loan at all, and if so, on what 
terms * It the present holders do not want to renew, the matter is 
'simple of arrangement through new parties, simply extending 
the present notes three years, not even requiring new paper, etc. We, 
of* course, keep the property insured as at present, for note holders. 

1 can understand and appreciate that it is a very difficult task to 
renew this loan—as soon as I mention (Wardman Apartments) to a 
prospective party they immediately turn it down. On the other hand 
the property is bringing in about $9,000 a year, and that means three 
times interest. T herefore the loan would appear conservative, 
r urtheimore it is my opinion that people would buy these properties 
here much more readily if there was some chance to renew the loan 
with which they were built. I understand that these loans were 

originally negotiated at ten per cent, and of course, that is prohibited 
of these renewals. 

Now the way 1 look at this proposition is simply that we bought a 
piece of property here and now have almost insurmountable difHcuk 
ties m renewing the building loan thereon. This means either that 
the values here are grossly inflated, or that a lack of conservatism was 

used , m ori - inall >’ int f k ing the loan. The building is older 
1-0 true, but at the same time it is in very good condition, further¬ 
more, the land must be worth more." Nevertheless, it is not a 
staple proposition to buy properties here, if one cannot renew loans. 
A real estate broker here should want to create a market rather then 
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scare people off, and it is no question that the demand for property 

here by outsiders would be enormously increased if it were possible 
to renew building loans. | 

h urthermore, this apartment property represents practically the 
entire fortune of my people. My father has suffered severe reverses 
, 0 1 financially and in health, and the loss of this property would 
leave them practically without anything whatever, therefore, it is 
distressing to think that for the lack of being able to renew this loan 
their sole property would be lost. 1 am frank with you in this matter 
as it is a very serious one, and put it up to you straight] and in con¬ 
fidence. Nevertheless you can see that something ought to be done 
m the premises, and your firm, with its enormous resources and 
( lent/le should be in a position to somehow or other! arrange the 
extension of this loan. i 

I now ask you gentlemen to give this matter your very careful 
consideration, and advise if it is not possible in anv Wav for vour 

firm to arrange for the extension of this loan for us and to advise us 
oil what terms. 

hi that connection I would state that 1 understand these loans were 
negotiated at flic time on a six per cent basis, and a one-half per 
cent for three years was paid at the time in advance, to make it look 
attractive at five and one half per cent. Therefore, we would be 
willing to pay six per cent interest for the renewal, * j* * 

Yours very truly, 

HERBERT MAASS.” 

The reply to this letter — dated April 15, 1912, and is as follows: 

i 

We ha\ e your favor of the 13th instant. Without entering into a 
discussion as to the methods that should be adopted by pur office in 
handling its loan business, we are obliged to advise you that from the 
information already received from the holders of the notes secured 
by the first deed of trust on premises 1438 Meridan Street, N. W. 
they arc unwilling to agree to an extension of the loan frbm’the date 
of maturity in July next, and we know of no means bv wliich we may 

secure the funds from other parties in order to continue it as vou de¬ 
sire. 

Very respectfully yours, 

SWARTZELL, RHEEM & HENSEY, 

By C. B. RHEEM, 

Vice-President and Treasurer.” 

Mr. Hensey further testified that Mr. Maass defaulted in his interest 
and that was one of the things in prompting the sale. He was shown 
a receipt from his firm for the interest on the trust dated July 26 
1911, also one dated January 26, 1912. Witness identified statement 
issued by Ins office showing that the interest at $1,375 Was due on 
January 26, 1911, which he explains by saying that on November 7, 
1910, there was credited on account of that interest $672 from the 
District Title Company, then on April 3, 1911, four months after 
it was due $411. was paid by Herbert Maass, and then April 7, 1911, 
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the balance of $291.78 was paid in cash by Swartzell, Rheem & Hen- 

\ ey ’ ** wa ® i” m piecemeal, that was the first interest that fell 
due after the apartment house was transferred to Maass; that his office 
had the collection of the rents of the apartment house at that time 
and tor a period of six months; that lie does not know that they had 

ioi fi* cieid r ^ n t.on hand at that time; that tliev were collecting 
the rents during the period hut turning the money over to 
Mr. and Mrs. Maass; that they do not like to deduct "anything 
10,11 tlie rents d i, ie - t,lat that is on the rent side of the business" The 
taxes were over due and that is one of the reasons whv tliev sold the 
apartment house Plaintiffs’counsel then showed witness a certified 
check made payable to the Collector of Taxes, signed Amelia Maass 

oi H f t i Cr f Maa f’ {r l r $o6tUS > P aid Jwly 27,1911, and asked whether 
?cn n i 0t t Jit t or the taxes on the lot referred to for vears 1910 and 
tyii. 1 he Court declined to permit the witness to answer as it had 

\V tnT SC f t i r0U 'f ‘ + -I Ul } eS f fil 7 1 and as not bein £ a proper question. 
" n lf { ™, th f ‘hat the first time there was anv agreement 

v ith Mr. \\ ard about putting on the new trust on the property was 
alter the foreclosure. That they did not know who would but the 
property at public auction; that Wardman did not ask them before 
he purchased the property if they would renew the trust for him 
either directly or by any indirect information; that the ground upon 
which the apartment house was built was offered to his firm in a 
tiade, and they made an exchange for nine nine-room houses which 
they owned on Rilbourne place; that his recollection is that the 
agreement with \\ ardman to take the property was made after the 
negotiations by his firm and the contract had been signed; that in 
any event there was no agreement with Mr. Wardman while thev 
were negotiating for it, and I am sure I only mentioned it when we 
knew we were going to get the property; that they were negotiating 
for this property with Mr Wolf long before the contract was signed 
i'lth ^ ardman through A. M. Gorman; Gorman offered this trade 
for some particular Ivilbourne Street houses, which witness’ firm had 
at the tune : that his recollection is he did not take up the sale of these 
lots with \\ ardman until after the contract with Wolf had been 
signed; that \\ ardman knew they were negotiating for it and made 
a proposition. M it ness stated he had a letter from Mr. Wardman 
Defendants counsel then stated that he had all of those letters if 
they were wanted and then specifies the dates. He then handed to 
plaintiffs counsel letter dated July 2, 1909, signed “Harry Ward- 

-i oo i , I , ltl ! s ' counsel then showed witness the said letter 

111 and asked whether it included the Meridian Street property. 

Washington, D. C., 

July 2, 1909. 

Swartzell, Rheem & Hensev Company, Washington, D. C. 

: U nderstanding that you are about to purdiase I ot- 
156 lo7, 5S 159 160 161, 162. 163 and ,64. in 268? 

in the District of Columbia, containing about 80,526 square feet 
fronting on Meridian Street about 280 feet, and fronting on Newton 
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Street about 207 feet, T herewit; offer you $81,000 for tie property. 
1 desire to negotiate through you seven building loans for $50 000 
each on seven proposed apartment houses,to beereetedon this ground 

said loans to run for three years, and bearing interest at the rate of 
OY 2 % per annum. 

“At present I will only erect three apartment houses on Meridian 
street front, the other loans to be negotiated at your convenience. 
i' or nyyotnding these loans I agree to pay vour Companv the 
1 -> sum of $50,000, and further agree that the plans specifications 
and bond to to complete said apartment houses shall meet 
with the approval of your company. 

“Yours very truly, 

“HARRY WARDMAN.” 

that the deal was not closed with Wardman until July 28; witness 
says that Mr. \\ ardman did not ask them to foreclose on this apart- 
rnent house for the purpose of wiping out the equity, nor did he tell 
hieni to do so; that they never talked to Wardman about it, or anv 
of ins men; that these notes were all signed “John Aj Willson”- 
that Mr. Rheem inaugurated that system the last five or six years to 
simplify matters in recording; he would say “if you 1 wrought in a 
note, Mr. Gardiner would have the Willson note instead of Mr. 

\ aidman, which made it somewhat easier in sending vour interest 
to just say Willson’s note.” That was done by recording Mr. Ward- 
man and Mr. Bones as making the trust. The deed of trust in all 
cases was made by them and the note was drawn up in Some other 
name. Kevery real estate note does not have the Trustee's name on 
it, it has the lot and the number, and then it says it is made to Harry 
I. Homer, it is signed by the man who makes the note, find on the 
back of it it is endorsed by Mr. Wardman and Mr. Bones, and a 
certificate attached that goes with it, and which shows that the trust 
is made by A\ ardman and Bones as joint tenants. Domer is a clerk 
m witness’ office and has no interest in the matter, except that he was 
made a payee of the note for convenience. 

. 0n crow examination by Mr. Darlington witness testified that the 
time his firm agreed to finance the first loan on the Rochester that 
they had placed the notes with people who had agreed to take them 
that it was a matter ot convenience to have Mr. Domer! named as 
payee, as some of those notes were sold after the loan was put on and 
they did not know who was going to buy them so that they were all 
made to one payee, and endorsed to the parties who took them; 
that his company did not at any time have anv contract or agreement 
with Mr. Wardman that they would make him all of their loans; 
that they happened to make all of their loans to him for a number 
of years was due to the tact that “he was one of the largest operators 
here and he had a great many loans, and we had had experience with 
him which was most satisfactory, and so, of course, we tbok all of 
his loans we could get;” that his demands were equal to what we had 
to lend. When asked whether there was any other reason for 
124 making all of their loans to him witness replied “we had found 
him, as I say, very satisfactory, and we believe in sticking to 
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tried men rather than go out and get some man we liad not tested. 

Ill , !?• h \ m h . on, . )rabl , c in . every respect; always kept his word in 

ip l )ar ticplar during the six years he lias been dealing with us, and 
ve have never had a word of dispute. His word has been his bond, 
and he always remembers his word.” During these six vears they 
only had two for-closures on loans to Wardman, although they made 
i-'V-AA 6 ^ 6ra hundred <llbercnt loans which varied from $3,500 or 

K' 00 °, n ho f es “P, 1 ? $ 50 - ( >00 and $100,000 on apartment houses 
and we have loaned hun as high as $200,000 on apartment houses, 
fitness further testified that in the two foreclosure sales on the 
. ardman that Mr. W ardman always protected them; that there 
is no other reason tor doing business with Wardman except that he 
was very satisfactory; that it is more troublesome and difficult to 
handle building loans than straight loans. Witness was handed a 
letter dated -June 2o, 1909, written by his firm to A. M. Gorman real 
estate broker, proposing an exchange of the nine houses located on 
Kit bourne street for the unimproved lots, upon part of which the 
.Rochester was subsequently built, said letter being as follows: 

Exhibit Hexsey No. 9. 


“Washington, D. C., 

“June 25, 1909. 

" A -Gorman, Esq., Real Estate Broker, 607 14th Street N W 

W ashington, D. C. ’ 

h>EAR Sir.: At your suggestion, we hereby agree to make the 
following exchange of real estate, on the terms and conditions here¬ 
inafter set forth, to-wit: 

uu Trfm 'Vao com ' e: >' and deliver Lots numbered 91, 95, 96, 97, 98, 
r-t 1 it 1 , ’ ;and 103 ’ 111 * S, l uare numbered 2602, in the District of 
Columbia, known as premises Nos. 1717, 1725, 1727 1799 i7;-n 

1 1 33 > .-J 73o > 7 739 and 1741 Kilbourne Place, N. W., together 
with all the improvements thereon, clear and unencumbered, all 
taxes, both general and special, now due or pending, rentals and fire 
insurance premiums to lie adjusted or paid to date of transfer. 

And as a condition thereof, we further agree that we will accept 
as payment in full for the hereinbefore described real estate all those 
certain lots numbered 156, 157, 158, 159,160, 161, 162, 163 and 164 
in Square numbered 2681, in the District of Columbia, containing 
80,o26 square feet, and fronting on Meridian Street 208.08 feet 
and fronting on Newton street 267.5 feet, together with all the im¬ 
provements thereon; all of said lots to be delivered clear of all en¬ 
cumbrances and, also, to be free from any and all covenants and 
restrictions of whatsoever kind or character; that all assessments 

or taxes, both general and special, now due or pending, rentals_fire 

insurance premiums to be adjusted or paid to date of transfer 

“Good record titles in both eases to be passed by the Title Com¬ 
panies. 
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Terms to be fully complied with, as herein set forth, within 
forty-five days from date hereof. 

, /‘T hl | P ro P°sitio n must he accepted by the owners of the 
lots in Square 2681 within five days from date, otherwise this 
otter is withdrawn and provided that the Kil bourne place houses 

$9 OOt/each 6rred Sha n0t be ° ffered for sale at a m Price than 
“Very truly yours, 

SWARTZELL, RHEEM & ilENSEY 
COMPANY, | 

By ALEXANDER T. HENSEYj 

Secretary.” 

Hensey Exhibit #10. 

“This Agreement made at Washington, D. C., this twentv-eighth 
da> of June, 1909, by and between Luther A. Swartzell, party of the 

thfC^^'T 1 S ' T v\° lfe ’ of the second Part, both of 

th c Uty of Washington, District of Columbia; 

ltnesseth, That for and in consideration of the stun of One 

Doliar lawful inonet of the United States, to him in hand paid by 

the party of the second part, receipt of which is hereby acknowl- 

ofThl’ pa i lty of the /irst part hereby agrees to convey to the party 
of the second part all of. lots numbered ninety-one, ninety-five 
ninety-six, ninety-seven, ninety-eight, ninety-nine, One Hundred’ 
one hundred and two, one hundred and three, in block numbered 
fourteen (U „ew square 2002) Walbridge’s Subdivision of In'fe 

17->9 “it T V-4 n 1-°A C ?L u ^ bia - Premises 1717, 1725, 1727, 
V o3 > 1 ' o0 > and 1/41 Rilbourne Place Northwest 

Vxe/ oth^rfT m f tS the [ e0n< eIear and unencumbered, with 
a.\e v both geneial and special, now due or pending, ifentals and 

fire insurance adjusted to date of transfer. j 

“And for the aforesaid consideration, the party of the second nart 

hereby agrees to transfer to the party of the* first ^rt al UioVe^ 

tain lots numbered lo6, lo7, 158, 159, 100, 101. 102 108 104 in 

K 2 1E. “ district of Columbia containing aboul 


08 ft. and 
tli all the 


uA-op v i v ~ ~ 1V u v 'uuiiiuia eoniai 

.square feet, fronting on Meridian street about <>08 

fronting on Newton street about 207.5 feet, together with all the 

• Toirr here "“ ; aU of Mid 1013 to be free and elkr of any 
and all encumbrances; covenants and restrictions with [all a**ess- 

ments or taxes, both general and special, now due or pending, rentals 

and hre insurance premiums adjusted to date of transfer.! 

t ls further agreed that all the properties hereinbdfore men- 

Sof Aul^c A a I909." le p,lrties 1,ere, ° 0,1 or Wor f nth 


7—8064a 
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“In W itness Whereof, the parties hereto have hereunto signed 
their names and affixed their seals the day and year first herein¬ 
before written. 


LUTHER A. SWARTZELL. 
RICHARD S. WOLFE. 

Witness: GEO. F. HUNT. 

Witness: A. M. GORMAN. 


“It is further understood and agreed as a part and condition of 
tie foregoing contract, that possession is to be given the purchaser 
of the aforesaid lots 161. 162, 168 and 164 when the aforesaid deeds 
^ e n Pfsed; and that the tenants of the aforesaid lots 156, 157 158 
„ shall have the privilege of occupancy, as tenants onlv* 
until October lo, 1909, at which time possession shall be given. 


Witness: GEO. F. HUNT. 

A. M. GORMAN.” 


LUTHER A. SWARTZELL. 
RICHARD S. WOLFE, 


126 


W itness testified that his firm has made building loans a 
specialty or practically their exclusive business; that they 
are a great deal more burdensome and expensive than ordinarv 
loans, that lie does not know of any other brokerage firm or com¬ 
pany m \\ ashmgton that make an exclusive business of this class of 
loan; that lie is acquainted himself with the custom as to commis¬ 
sions charged by similar brokers in Philadelphia. He was asked as 
to the commission charged there to which objection was made 
W itness was then asked in what respect building loans were more 

burdensome and required a larger percentage than other loans to 
winch objection was made. 

The Court: That is a matter of cross examination. He said he 
has never had any trouble and had no other foreclosures except 
what he made good ; but that does not imply that there might not 
be other reasons and that is just what he wanted him to explain I 
think he has a right to do that 

The Witness: “Well in the ordinary loans, ic is a verv much 

simply 1 process 5 ou appraise the property then and put the loan 
on and that is the end of it.” 

That the commission in that case is net; in the case of a building 
loan they have to go over the plans very carefully, su««est cor¬ 
rections, appraise the value of the ground and emplov an"architect 
to look after the course of construction, and they are with it from 

of e tbp n p e A L ! r C UI ! til -, it t ! T d otL T1 ‘ at there were seven 
of these apartment houses built by Mr. Whirdman upon the land 

they conveyed to inn and witness’ firm had to supervise and look 

after them; in this particular loan of $50,000 there were about 

se\ent\-fi\e different notes, and about twenty-five or thirty different 

note holders; that in these building loans they sell the notes in dif- 
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ferent denominations of $500 to $1,000 and their might be fifty 
different note holders on one loan. I ^ 

i 

The Court ; You say there is not a peculiarity in the loan busi- 
ne ^ a peculiarity m your business in handling them. A. Yes. 
H. because you have so many different investors? A. One reason 

of 01 the H fi°r n t 0 t ? Y h i eacn . one . of these separate note holders is part 

held h ^n F and r T ir6S JU - t a ' much attention as if one party 
eld the entire loan. We sometimes have to communicate with fifty 

fhem interest. h ° lderS beSldeS lo ° king after P ro P ert y and sending 

Q. You send them the interest? A. Yes, sir 

their intefest S6? A ‘ ^ **** ° f foreclosure ' ve have tq look after 

127 On cross examination by Mr. Darlington witness says that 
when some of the noteholders die they call on His fi™ for 

nnt and ! th f y hav ® t0 P rovi de it for them; that they could 

not be sffe° ma S T S ° f J hlS ( .' haracter at hvo Per cent as it would 
lot be safe, as they have to take care of these matters- that *>°7 

rtni™hin°fa 109 ° r "*,* h \ ndlin 8 ,lle fan Action, but 

witness thinks 10% commission a fair charge at the tin e the loan 

Julv^ 1909 ’ athfb T eS i*T received ^heir commission iof 10%° in 
f’ a i the V me n t} ] e . loan was made; witness’ firm derived no 
b r / IOm + he sa f^ f thlS P r °P ert y to the Maass family in 1910- 
i\e knew nothing of the transaction and had no benefit in if tool’ 

no part in it; our commission had been paid a vear orfmore mi 
t lously, that thei/ question for demand for payment of notes came 

Tj S r Mr ;, Rllee "‘ s d t Vrtn K nt and he wrote a (treat mhm lette 
ctating them, the claim that the delav in paving the first instal 
ment of interest due in January, 1911, grew L of an^obStion to 
pay insurance never occurred, so far as witness knows and neve? 
heard of it before; that in addition to the failure to pav interest and 
axes as a ground for refusing to renew the loan theS 
family dissensions among the Maass’ the father being i n , German? 
and young Maass represented the familv here; that the rents aTtd 

Were turned over e ' er y month to M? Herbert 
Maass, that his firm were not allowed to retain the rents to meet 

charges except to actual expenses; that at the time of the applica- 

tion to renew the loan the Maass family were in Enrobe except 

5 ? he ;T i er t m « ning thin S' s ; that Herbert MaaWVam- 

v at that time forbade his firm paying any money to Maass; 

Charlottenburg, Germany, 

Feb. 2l|, 1911. 

Messrs. Swartzell, Rheem & Hensey Company, Washington, D. C. 

“Gentlemen: My son Herbert is not well and according to the 

I kMK- S ^r ient f needS rest ’ chan ? » f »» business o? worn 

I kindly ask you from now on until I give you other instructions to 
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correspond with me directions in all matters concerning my wife’s 
property 143S Meridan Str. N. \\. and only accept instructions 
either from me or my wife. Also 1 would be obliged to have the 
monthly statement ready on the 20th of each month, give my son 
Herbert a copy tor his liles and mail me the original monthly state¬ 
ment together with the balance in a bank draft of New York,' drawn 
in favor of Amelia Maass. 

Herbert is not tc give you any orders or alster these instructions 
as I do not want him to be worried about the affairs of the build¬ 


ing. 


He is to have room No. 2 free of rent as long as we own the 
property; also free -lectric light. 

“I wish that you handle the property in the way you did and ask 
you to take the best of care of our property. 

“Thanking you for your efforts in our behalf and with best wishes 
tor the future, I remain, 

“Yours very truly, 

(Signed) “ ' LOUIS MAASS.” 

‘A\ hy did the tenant of No. 34 Underhill not pay his rent. 

P -—' e have to pay on the 20th of each Month $100 for 
amortiration pn the second deed of trust, the notes are in the bands 
of the Home Savings lank on 7th street and Mass. Avenue, Wash¬ 
ington, 1). ( ., and 1 kindly ask you to take care of these notes from 
the proceeds of the property and mail me the paid notes together 
with your monthly statements. 

As above, 

“L. M.” 

“Mr. Louis Maass is acting under full power of attornev. 

(Signed by) AMELIA MAASS.” 

Exhibit #11. 

Mr. Darlington: Under date of March 13, 1911, Mr. Herbert 
Maass wrote Mr. George F. Hunt a letter. What position did Mr. 
Hunt occupy with your linn then. Mr. Hensev? 

r J lie W itness: lie was our rent collector. 

!T, he a[>ove letter was thereupon marked hr the Reporter “Hensev 
Exhibit Iso. 12.") 

Mr. Darlington (reading): 

Dear Sir: Upon my return from a business trip yesterday I find 
communications from my people in Germany, oomplainim^of the 
manner in which 1 have conducted this building, also advising that 
they had written your firm over my head to the effect that they 
would handle the building with them direct, thus virtually making 
it unnecessary for me to give the matter further attention " 

In view of this unwarranted and unjust action, I hale decided 
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to relinquish my power of attorney to my people, and therefore 
l>e*; to enclose checK for $300.39, being the l>alance due them on the 
a/e of rents from this building, which you will kindly apply on the 
interest due 1/20/11, leaving a balance of about $400, iconceming 
which, and all further matters relative to this property, I beg to 
refer you to my father, Louis Maass, 36 Sybel Str., Chaiflottenburg, 
Berlin, Germany. Of course, when I am here, I shall k[eep an eye 
on things, and if there is anything requiring immediate attention, 
communicate with me, but from now on the matter is nominally out 

°/ }}}y l mri( k> and J assume neither an actual nor implied respon¬ 
sibility in regard, any more. 

Also please find enclosed receipt for $136. rent collected, and 
statement showing what this covers. 

Kindly call on all the newspapers to prepare itemized statement 
of my accounts to date, so that can be settled, giving st<j>p order to 
kill all advertising. Then let me have the bill for 0. IC. Pay 
120 nothing until my 0. K. is on it. 

Regarding such matters as the janitor’s wage orders, I 
thmk it best to handle this as heretofore, and 1 will dh so. The 
same with most other matters referring to the building, | though of 
course the position I now assume is not one of responsibility, as 
heretofore, but merely of interest. 

Kindlv pav the Home Savings Bank, $100.00 out of eayh month’s 
rent, not later than the 20th of each month, on account!of note of 
m .Y mother with them, on which monthly payments for this 
! f >0 amount are due on the 20th of each month, against their 
proper receipt which enclose with statement and check to be 

sent to Germany. I have to-day sent them check-100. anticipat- 

ing payment due on the 20th of this month, and instructed them 
that the matter would from now on be handled by vou, so the next 
payment will be for April. * * ! 

Regarding my apartment in this building, T think we; will leave 
everything in the status quo for the immediate present, tho now 
of course I will devote my time more to the handling of the sale of 
oiu lot- in 1 ennsvlvania. Should there be any matter: requiring 
personal attention, my address is 719 North 6th Str. Harrisburg 

Penns\ hania, c/o S. E. Lnderhill. Kindlv acknowledge 1 receipt of 
this letter. j 

Yours very truly, 

HERBERT MAASS. 

Mr. Gardner: What date was that? 

Mr. Darlington: March 13, 1911. Is this also a letter received 
by your firm from Louis Maass, the father? 

The Witness: Yes, sir. 

(The letter above referred to was thereupon marked % the Re¬ 
porter “Hensey Exhibit No. 13” and as read by Mr. Darlington 
is in the words and figures following:) 
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Charlottenburg, Sybel Str. 36, 

March 11th, 1911 

Messrs. Swartzell, Rheem & Hensey, Washington, D. C. 

Gentlemen: As I learned through telegr. communication that 
my son Herbert is feeling better and being therefore in position 
to take care of our ad airs again, 1 cabled you to-day to cancel my 
instructions given in my letter of Febr. 21st, and handle our prop- 
perty in the usual way with my soil Herbert. 

Asking your pardon for having troubled you in this matter, I 
remain. 

Yours very truly, 

LOUTS MAASS. 

Mr. Gardiner: What is the date of that? 

Mr. Darlington: March 11. two days before the letter of Mr. 
Herbert Maass. 

M as this letter also received by your firm (handing letter to wit¬ 
ness) ? 

The Witness: Yes. sir. 

Mr. Darlington: This is a letter written by Herbert Maass to the 
firm under date of January 23. 1911. Do vou admit the genuineness 
of this letter. Mr. Gardner? 

Mr. Gardner: What is the date? 

Mr. Darlington: January 23, 1911. 

Mr. Gardner: Yes. sir: we admit the genuineness of this letter. 
Do you offer this in evidence? 

Mr. Darlington: Yes. 

(The letter above referred to was thereupon marked by the Re¬ 
porter Hensey Exhibit No. 14 and as read bv Mr. Darlington is 
in the words and figures following:) 

Herbert Maass, 

1439 Meridian St., N. W. 

Washington, D. C., 

Jan. 23, 1911. 

Messrs. Swartzell. Rheem & Hensev Co.. Cit-v 

*' ' «/ * 

Gentlemen : Tn the matter of the interest due on our building, 
1438 Meridian Str., on Jan. 26, as per your notice herewith I be" 
to enclose as follows: “ ’ ° 


131 Your receipt. 67? 29 

My check .202!78 

Draft on rents. 500.00 


1,375.00 
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As the rents for February will be nearly $700 this will be amply 
taken care of therefrom. Kindly apply the rents, as they come in, 
to this draft. 

Please issue me the usual receipt. 

Yours truly, 


AMELIE MAASS, 

Per HERBERT MAASS, 

Her Attorney \in Fact. 


Mr. Darlington: Your firm replied under date of January 26, 
1911. “ ’ 

(The letter above referred to was thereupon marked by the Re¬ 
porter “Hensey Exhibit No. 15” and as read by Mr. Darlington, 
is in the words and figures following:) 


Mrs. Amelie Maass, 1438 Meridian Street, N. W., City. 

Dear Madam: We have to acknowledge receipt of your favor of 
the 23rd instant, received this morning, enclosing receipt for 
$672.22, your check for $202.78 and a draft on your rent account for 
$500—all in settlement of the interest due Januarv 26th instant, 
amounting: to $1,375 on the first deed of trust loan on premises 
1438 Meridian Street, N. W. We regret to say, that as much as we 
should be pleased to accommodate you, our loans department being 
entirely separate and distinct from our Rent Department we are 
unable to arrange the matter on the basis suggested by \jou. Your 
rent account will not be sufficient to meet the draft for $500 until 
toward the latter part of next month and under your suggested ar¬ 
rangement, in order to meet the interest due on the 26jth instant, 
it would be necessary for us to advance this amount, which our 
business rules will prevent. We return you, therefore, the enclosures 
of your letter. 

Trusting that you will see your way clear to arrange the matter 
on a cash basis within the next few days, we are, 

Verv truly vours,. 

SWARTZELL, RHEEM & HENSEY CO., 
(Signed) By C. B. RHEEM, Vice-Prest. & Treasurer. 


Mr. Darlington: T am reading from copies to save time. Did.vour 
firm receive this letter from Mr. Louis Maass, the father," Mr. 
Hensey? 

The Witness: Yes, sir. 

(The letter referred to was thereupon marked by the Reporter 
(Hensey Exhibit No. 16) and is as follows: 


Mr. Darlington (reading): 
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Charlottenburg, 


March 20, 1911. 

Messrs. Swartzcll, Rheem & Hensey Co., Washington, D. C. 

Gentlemen: ^ on- loiter of March 8th received and beg to say 
that according to telegraphic conversation with my son, Herbert, 
the interest of #702.<9, has been paid now. I am exceedingly sorry 
that this delay occurred but as my son Herbert explained was caused 
!’.v a non-payment due us. which we did not. expect. I hope that 
in future you will not have to complain in this respect and thank 
you very much for your accommodation and extending the time 
for paying the interest. 

Respectfully yours, 

(Signed) ' ' LOUTS MAASS. 

1-12 1 nder that is a cablegram sent hack—“Mar. 31, 1911. Tn- 

tcrest not paid. Must proceed foreclosure. Swarham.” 
"Swarham" is the cable name for “Swartzell, Rheem & Hensev.” 
Then follows a letter under date of April 1st. 1911. (The letter 

referred to was thereupon marked by the Reporter “liensev Exhibit 
No. 1 <” and is as follows:) 

Charlottenburg, 

April 1, 1911. 

Messrs. Swartzell, Rheem & Hensey Co., Washington. 

Gentlemen: 1 affirm our telegraphic conversation to-dav and 
lmpe that everything is arranged satisfactorily. To explain matters 
1 beg to sa\ Herbert cabled me March 10th ‘^everything arranged/* 
and therefore I was under the impression that the interest matter 
was closed. On March 13th he wrote me he paid you $354.82 and 
also paid $100.90 to the Home Saving Bank as “amortization on 
the second trust. _ I had no other communication and information 
from my son. Now, if he paid the above amount the balance of 
<a t3o 0 could come out of the April rents as T made no other 
preparations living under the impression that according to his cable¬ 
gram he had everything arranged. I am very sorry that all this 
happened and that we caused you so much annoyance with this 
matter, but 1 hope you will excuse it. being caused by some mis¬ 
takes on my son Herberts part. I hope you did not make any 
steps concerning foreclosure as it would mean loss of our fortune 
Jf necessary 1 will come over and arrange everything with you direct 
Respectfully vours. 

( Si - ned ) . LOUTS MAASS. 

133 They had charge of the collection of the rents of the 
Rochester at the tune it was built bv Mr. Wardman and 
until November. 1911. Mr. Maass had it for six months and'they 
again had it. Mr. Maass had it after that; tha Wardman bid the 
building in and they had it then for three months, and have had 
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it ever since for Mr. Cugle. Witness was then asked about the ratio 
the net proceeds, as to the fixed charges and answered: 

A. J he first few months I could not figure on that very well 
rented 6 ^ buiIdmg Was new and somc <> f the apartments were not 

Q. Not fully rented? A. No it was not fully rented, but it 
gradually worked up and when Mr. Maass took it, including his 
apartment, which I think rents for $13.50 per month, he got $125 
a month out of it. * 

Q. Over and above the fixed charges? A. Yes sir, that is what 
tie got out from it when we were the agents, of course what he got out 
ot it when he were not the agents I do not know. 

j 

I he Court: T wish you would give the figures showing how much 
he received each month. 

Mr. Darlington: We will put that in schedule form. Witness says 
that tor the six months Maass had it it was about $125 above ex¬ 
penses, that included the apartment occupied by Herbert Maass, 
which would bring $13.oO. They charged this as though it was 
rented to someone else. _ Witness states that he has prepared a state¬ 
ment showing the receipts and disbursements during the several 
times he had charge of the property; that for the period between 
November, 1910, to April, 1911. the time lie was collecting the rent 
Irom Mr Maass. the net income of the building over the fixed 
charges during that period for the six months was $2361.03: that 
between September 1012, when Wawhnnn S ot the property back 
to November 912, three months, lie could not tell the riet income 
because they did not make all the disbursements during that time 
as Mr. V\ ardman made some of them. The gross income for the 
three months was about $1600. After Mr. Wardman sold it to 
Mr. Cugle from December 1912. to -Tulv 1913, about the time of 

“V? So t QOQo rC i''* a8 * elgllt n T- ths and the net inconie in that time 
a\ ah m.n> 7 less taxes and interest, for eic;lit months, $2213 40 

made the net income $148.29 per month; that there was no time 

wlme they were agents when there was not sufficient income to take 

care ot the fixed charges, taxes and interest, except the first five or 

imo 10 ! 8 ?i f Whldl lie , si y es 110 account; that from January’ 26, 
191when the interest had not been paid, to the date of the sale 

Maass received the rents. The interest due in Julv, 1912. was not 

S ai(1 ; ‘ Iu ; taxes du , e ™ Mav - I 91 ’ 2 ' were n<)t P aid - From January 
- 6 , 91 down until the time ot the sale Maass collected the income 
from the property. The interest due in Julv. 1912. was not paid 

interesT 116 *° 9 ° ^ 1>aid in May ’ 19i2 > which was bearing 

Fh Exhibit #18. 

<irn , o , April 30th, 1912. 

Vlhe Swartzell, Rheem & Hcnsey Co., Washington, D. C. 

tlJ'S TI,KMKN i 7'V’Tl khldIy advise nie of ' vhat denominations 

* trust 011 thK 1,r0!Krt - v - “ rc and “v 
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, Thankin g y° u to give this matter vour earlv attention and to 
let me hear from you hy return mail. 1 am. ’ anrt t0 

^ ery truly yours, 

(Slsned) HERBERT MAASS.” 

Exhibit #10. 

“May 1st, 1912. 

‘•HerWt Maass, Esq., The Rochester, 1438 Meridan Street N. W., 

"Dear Sir : Replying to your favor of the 30th ultimo we have 
loan <hC fll?t d T l ° f tr " st 

Very truly yours, 

... , SIVAltTZEU, RHEEM & IIENSKY CO., 

(S, S ned) ByC. B. RHEEM, I 'icc-Prc.it. & Tremurer. 


>> 


Exhibit #20. 

Cablegram. 

“Sandauelbe, July 13, 1012. 

bed Maass, W ashington. 

extend! CUred R ° ( ‘ he?ter liable August fifteenth ask Swartzell 


MOTHER, 


?? 


Exhibit #21. 


14:>8 Meridan Street N. W., 

Washington, D. C., July 13, T2. 
“Swartzell, Rheem & Hensey Co.. Washington, D. C. " 

just received frbn^mv^Mother cal,le « ram T have 

%2ssr ^ 

JSrsfcftns wtW 0 roi r "■?" m 

1912. on which date the same will be»aid nff ? P r U t0 T Augaab 15 > 
tion of said extension. ™ n , d ° ff ln U ! 11 , 1,1 eonsidera- 

is paid by us, namely August 15th 'lOp" th ® d * lt ? said , tr ust 

per d a y from the maturity Z^niil ^dST" 1 ° f ^ 

is being 1 made^ bv § a'venr ^eaUh V P JST’ ? this loan 

Posing of most of his pro^^^ ££ 
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That would account for a delay. This loan, as I understand, is to 
take up both the first and second trusts hereon, to bear 5V>% in¬ 
terest and repayable $5,000.00 a year. W e place $5,0Q0.00” worth 
of additional collateral in the form of. col-atteral notes now on our 
second trust, and a friend of ours has agreed to endorse the notes 
and in addition place $10,000.00 worth of bonds as additional col¬ 
lateral. So this means very much to us, and the saving of this 
property which I considered lost. 

135 Trusting you will see your way open to accommodate us 
in the matter, and asking that you will kindly let me hear 
from you by return mail to that effect, as I have business taking me 
out of town and wish to have this in order before leaving, T am, 
Yours very truly, 

( Si S ned ) HERBERT MAASS.” 

Exhibit #22. 

July lojth, 1912. 

"Herbert Maass, Esq., The Rochester, 1438 Meridan Street N W 
City. ” 

“Dear Mr. Maass: We have your favor of the 13th iiistant. We 
have written to Mr. Wardman, who is out of town, and securing his 
consent, which we believe he will give, we will arrange with the 
holders of the first deed of trust loan of $50,000 on "The!Rochester” 
to defer collection of the principal thereof until August 16th proximo 

provided the interest shall be paid in full on the" 26th instant the 
date of maturity. 

„ "'i 11 advise you definitely as soon as we shall have heard from 

Mr. Wardman. 

Very truly yours. 

SWARTZELL, RHEEM & HENSEY CO., 
(Signed) By C. B. RHEEM, Vice-Prest. — Treasurer. 

Exhibit #23. 

Washington, Dj C., 

July 15, 1912. 

Harry M ardman, Esq., Homestead Hotel. Hot Springs, Va. 

“My Dear Mr. Wardman : I am enclosing a letter, .just received, 
from Herbert Maass. with accompanying cable-grain from his 
mother, Mi’s. Amelie Maass. 

T have written Mr. Maass that, obtaining your consent, we will 
arrange to defer collection until August 16th proximo of the prin¬ 
cipal of $.'>0,000, secured by the first deed of trust od the The 
Rochester, provided the interest therein shall be paid in full on the 
26th instant, when the loan will mature. ! 

t kindly return me the letter and advise me of vour consent so that 
1 may be able to advise Mr. Maass in a definite way. I think the re- 
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quest a reasonable one to comply with, the interest, condition speci- 
lied. 1 

“With kind regards, I am. 

Very sincerely yours, 

(Signed) ' ' ^ C. B. BIIEEM, 

Vice President & Treasurer. 

Exhibit #24. 

July 15th, 1912. 

“Herbert Maass, Esq., The Rochester, 14:18 Meridan Street, City. 

Dear Sir: Mr. Yardman is in town to-dav. unexpectedly to us. 
an<l we have consulted him as to the suggestion submitted through 

your letter of the 13th instant. 

• "He acquiesces in the proposition with the proviso named bv us 
in our letter of this morning, that the semi-annual interest be paid 
promptly on the 26th instant. 

Very truly yours, 

SWARTZELL. KITE EM & IIENSEY CO.. 
(Signed) By C. B. HIIEEM, Vice-Prest. A Treasurer. 
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1438 Meridan Street N. W. 


Washington, D. C., 

July 18th, 1912. 

“Swartzell, Bheem & Hensey Co., Washington. 1). C. 

"Cexti EMEN : As yet, 1 have received no replv to mv letter to vou 
of the l(>th instant. 

"Inasmuch as the time is very limited. I would appreciate a 
prompt answer thereto, and trust you will see vour wav open to ar¬ 
range the matter as requested and thus enable us to save our prop- 
erty. 1 ] 

I hanking you in advance lor the assistance which will he appre¬ 
ciated and awaiting your early convenience, I am, 

Very truly yours, 

( Si S ned ) ‘ ’ HERBERT MAASS. 

Exhibit #26. 

July 19th, 1912. 

^Sv ert ^ UaSS; ^ le 1438 Meridan Street N. W., 

“Dear Sir: We have your letter of' the 18th instant. Mr. Ward- 
man left town immediately after we had consulted him with refer- 
ence to the subject matter of your first letter in re the extension to 
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August 10th of the first deed of trust loan on the Rochester. As he 
• 1,ab l® ot » these notes, as guarantor, we cannot act on your sugges- 

* "' ml 118 , C '°! 1Sen !- We > therefore > forwarded to him vour letter 
request 1 ' m a " d must await his r H>ly before answering your 

“While we made no comment whatever to Mr. Wardmkn in refer- 
rmg your letter to him, it does not seem reasonable to jus that the 

which vou U wi°l! I ' 6 2 °- th S, ' 0U ' d l,e Postponed to the date to 

,,h y?“ " lsh the principal extended. As this interest would have 

to be paid on August loth the time to which you desire to have it 
earned over, it is difficult for us to understand why it became neces- 
sarv tor you to forward the amount to Germany in connection with 
ie adjustment which you state is being undertaken there 
Very truly yours, 

' ,, “^MiTZELL, RHEEM & HENSEY CO. 
(Signed) By C. B. RHEEM, Vice Prcst. & Treamrer.” 

I 

Exhibit 27 th. 

July 20, 1912. 

“Swartzell, Rheem & Hensey Co., Washington, 1). C. 

“Gextlemex ; Your letterof the 19, inst,, to hand and noted. 

bonl " ip” 11 *}possibility for people of our limited means to 
l-oiiov $l,..wo 00 on demand, without security or endorser^, the more 
.o as have already had to borrow $500 to make up the amount we 
needed to pay all the things that have to be paid in connection with 

and assh ned the A * "t tlni . e ’ imdudin S an enormous commission, 
and assigned the August rents to cover that. However. I am making 

he most strenuous efforts to raise this and avail mvself of vour offer 

to renew the principal if the interest is paid, and, of course,‘one mint 

hope to the last, and still have a week or so. But. I mJst prep^ 

foi the contingency that I can't get it, and for that reason ask that 

“Yotin inilkC y( \ m ; (, ‘ 1er ix \ that event t0 oover the interest also 
Noting your statement that you don’t understand whv the monev 

should have been sent to Germany so far ahead of timeout iWv 
simple. I he negotiations have been pending for some time and 
were closed quite a while ago, and when closed it was required 
lo< i fttoro “^hiiig could lie done that the money to cover everv- 
T | - J " c lia< l to ])iiy should be placed in the peoples hands. 

s was c one, and I sent the July rents and the remainin» $500Ihad 
borrowed over at once as soon as in hand, therewith compfe in<! n v 

SS.h f l le r aS far :,S T could hel P at such enormous distance 
T] handicap von must also consider that I am laboring under 
Ihe need of sending it then was evident, because the monev and the 

thi’^nf 1 f'l tlV0 1 Icn T d f was to have been over here on tike 26th of 

ttit’S; '»«'-• W «»'« to got the Juh ilnt 0,4 
Uieie. Itiat is wire the monev was sent sooner Now nt the l 

moment, to judge by Mother’s cable, that this'should be 

Iinl.l August lo, 1912, is absolutely bevond mv SrolTand had 

thing to do with when the money was to be sent. You know, as 
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well as I do, the lender of money can do as he pleases, and the bor¬ 
rower must b©j content to get it at all on any terms and conditions— 
especially if one is trying to renew a trust on a Wardman Apt. I 
think this will explain why I can t get hold of the interest from our 
funds now. 

“Now, gentlemen, there is only one thing T can say. This prop¬ 
erty is all that my family has. My mother has three young daughters 
dependent on her, and father is an invalid. If this property is taken 
a\\a\ from them they are absolutely destitute and poverty stricken. 
\\ e can save the property if you will extend us the principal and in¬ 
terest of this trust to August 15, 1912, and if you will not, and I can’t 
raise the interest money in the short time remaining, the same will 
be lost. Now, surely, you don’t need the money. The twenty days 
of grace will do no harm. It can be of no interest to you to unduly 
push us. The $500. commission ought to appeal to you. The knowl¬ 
edge that the trust will be paid off in full in cash, instead of as in a 
foreclosure in little cash ought to be an inducement. To Mr. Ward- 
man the know ledge that he will get cash for his whole second trust 
where otherwise lie would get a piece of property that he does not 
want ought to appeal to him. And finally there is the fact,too,gentle- 
men, that the pound of flesh attitude has never gained anyone 
anything, and surely you are not so inclined, nor would Mr. Ward- 
man’s possible desire to get even for trouble he has had with me per¬ 
sonally by mining my innocent and helpless mother and sisters 
ha\e any weight with you. If this man, Wardman. were to come 
out m the open and say what he has to say, and take it up with me 
man to man, all right. But depriving us of our little property surely 
is not the manner in which to settle such matters, for a man of Ward- 
man s prominence and Wardman’s wealth. 

‘Tn conclusion I can only ask, gentlemen, that in this one instance 
>ou will help me out. I am sorry to have to ask vou for any favors 
tfut ah 1 can do at four thousand miles distance from the place where 
the money is coming from is to stand helpless and wait results and 
he!p in this matter and pay this all of- when due, it was made im¬ 
possible for me and all that is left is for vou to exercise a little 
leniency towards us. 

i <<K j D c 1} -x give th . is matter your immediate attention, and let us 
na\e definite news in this matter as soon as possible, and I trust you 

will see your way open to help us out with this, and do that much to 
save our property. 

“Yours very truly, 

(Signed) ’ ‘ HERBERT MAASS.” 


1 "' oul(i appreciate it if you could have an answer in the first mail 
Monday morning, to reach me at nine o’clock in the morning 0 r 
send by messenger at my expense. **’ 
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Exhibit #28. I 

July 22 , 1912. 

“Mr Herbert Maass, Esq., The Rochester, 1438 Meridan Street N. 
VV City. 

“Dear Sir: We have your letter of the 20th instant and are 
obliged to repeat what we have already written vou, that we are 
unable to act on your suggestion until we shall have heard from Mr. 
W ardman, who is individually responsible on the notes, j We will 
advise you as soon as we shall have heard from himL 
138 Yours very truly, 

SWARTZ ELL, RHEEM & HENSEY CO 
(Signed) By C. B. RHEEM, Vice Prest. & Treasurer.”’ 

Exhibit #29. j 

July 22, 1912. 

“My Dear Mr. Rheem : After our conversation of this morning I 
tlio-t over the situation, and if the chief and onlv reason for an ob¬ 
jection to the extension‘requested is the matter of the next month’s 
rents, that can be certainly looked into. In the first placO, some of 
the tenants have already paid their August rents. The same have 
furthermore been assigned to secure in part a loan of $500 made to 
cover the costs of the renewal. Now, I am going to make! mv Julv 
payment on thr second trust of .$100.00, and the current! expenses 
or .Iuh and August make $150.00 or so more, and $150.00 or so 
having been paid, bv tenants on vacation of the August rents this 

Sv’i^onn" l v at ther ? w ? uld , be a net balance of August rents of 
voVnnr M ' * w , surel - v > the sake of getting this $250.00 neither 
vou noi Mr. Yardman would want to force us to the walliwhen we 

aie almost out of our troubles, furthermore, the mix up with the ten- 
transfer U d damage to a new P urch aser than am orderly 

. 1 h f ve * hi ? Proposition to make. If you will agree to ex¬ 

tend the trust, principal and interest, to August 15th, 1912 and <nve 
me a statement to that effect. I will, at once, pay this months second 
ti list pav ment, and furthermore, deposit with anv national bank here 
vou may elect a deed to tins property to whomsoever vou mav elect 
we having the property in my wife's name now in order to facilitate ‘ 

Au«i«Ti% 'iS erSt f ms that 1 tbe bank sh all bold the Isame til- 
Au w ust loth, 1912, and if on or before that date the first (rust and 

accrued interest are settled, the same to be turned back to Us otS- 

wise the same io be turned over to you and to become immediately 

operative. 1 lus will not only adjust the matter quietly and without 

totiiriiuiK ^mmts, but will also save the costs and commission of 

A° r Mr ; Wardman, which would be much more than the 

J.!? ’’ of -;} UgUst rents - This is certainly a fair proposition and I 

t 1 ' ou " 111 see your way clear to arrange the same this way for me 
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and thus let us save our property, the more so as I think I can sell 
the same too. 

“Please call up Mr. Wardman at my expense at once and advise 
me if this can lie arranged so that I can cable my people that all is 
well and allay their fears. 

Yours verv truly, 

(Signed) ‘ * HERBERT MAASS.” 


“Herbert 

Citv. 


Exhibit #30. 


July 23, 1912. 


Esq., The Rochester, 


1438 Meridan Street N. W., 


“Dear Sir: I have your letter of the 22nd instant. I have talked 
with Mr. Wardman over long distance telephone, and have obtained 
his consent to delay until August loth, proximo, for a full settlement 
of the loans on premises 1438 Meridan Street, N. W. It is under¬ 
stood, of course, that there shall be no default in the payments that 
may become due under the second trust, with which, however, our 
office has no concern. 

Verv trulv vours, 

(Signed) ' _ • C. B. RHEEM, 

Vice-President & Treasurer.” 


139 Exhibit #31. 

August 13th, 1912. 

“Swartzell. Rheem & Hensey Co., Washington, D. C. 

“Gentlemen: On the 8th instant, I was in receipt of informa¬ 
tion from my mother in Europe that the negotiations for the loan 
to refund the first trust on our apt. house, held by you, were off and 
the man had fallen down on the proposition, asking me to now try 
and sell the apt. for what I could get to save as much as was possible 
out of the wreckage of their entire fortune invested there. 

“This I have been unable to do. I wrote Mr. Wardman in re¬ 
gard and asked him to buy the property in for something, but he 
has not replied to my letter. 

“Now, gentlemen, this means a great loss to us. It means that 
my family is absolutely destitute; It means that in less than two 
years they have been separated from a fortune of possibly $25,000. 
thru this proposition. While I realize that you have no interest in 
anything except the loan you hold on the property, I can only ask 
that you will vise your influence with Mr. Wardman and have him 
make us an offer to buy the property in for something, no matter 
what — thus give us back a little of the money invested here. It 
would prevent the costs and publicity of a foreclosure and would be 
a much more satisfactory way of transfer?- in my opinion, in view 
of all the circumstances. 

“Thanking you to kindly do this for us and thus save us some- 
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thing out of this, and awaiting your information in the premises 
by return mail, I am, 1 

Yours very truly, 

(Signed) ” ” HERBERT MAASS.” 

Exhibit 32. 

August 14th, 1912. 

“Herbert Maass, Esq., The Rochester, 1438 Meridan Street, City 

“Dear Mu. Maass: We have your letter of the 13th instant. We 
have no officia concern as to your relations with Mr. Wardman and 
you can readily understand how it would he presumption on our 

pait to offer gratuitous advice to Mr. Wardman on matters that are 
entirely personal to himself. 

“We were glad to be able to extend the matter of payment on the 
,Ifc t trusl until August 15th, because of your vferv definite 

assurance that the aebt would be cared for at that” time. ! We regret 
that you "'ill find it impossible to arrange the matter, dnd we are 
therefore, obliged to proceed without delay to advertise the prop¬ 
erty for sale by foreclosure. 11 

Very truly yours, 

/c . , SWARTZELL, RHEEM & HENSEY CO 

(Signed) By C. B. RHEEM, Vice Prest. & Treasurer ” 

140 That concludes the correspondence up to the t|ime of the 

Mr. Gardiner : V hile you are there would vou mind putting in 
the balance of the correspondence? i * 

Darlington: That took place after the sale. Wfell, if VO u 

like I shall do so, the sale took place—it was advertised August 22_ 

some time in September. i 


Exhibit #33. 

January 9, 3913 

“I 7 

“The Swartzell, Rheem & Hensey Co., Washington. D. 0. 

Gentlemen: The purpose of this letter is to express io vou mv 
exceeding surprise that, to date, you have not mailed us! the state¬ 
ment of the sale of our property at 1438 Meridian Place. N W last 
September, together with remittance of the residue after settlin'* 
of your claim thereon, we having been advised that the same sold 
Av-n ani ° Unt ar m ex<i ess of the sum due your firm. 

, . 1 ‘ V . ou ' therefore, at your veiy early convenience, furnish us 
this itemized statement, together with check for the balance due us 
kindly make check payable to Annie E. Maass in whose!name the 

Washington ^ T) C ^ ° f the forecloSure > and address | to her at 

\T !t j e r 0f in !? rest , to / ou t0 hear that my mother, Mrs. Amelie 
ilaass, died from the shock of the loss of this propertv, represen tin* 

8—30G4a v 1 
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the entire fortune of our family and their sole means of subsistence. 
It must be pleasant for people to know that their ways of doing busi¬ 
ness and “legally robbing ' those who are foolish enough to come in 
contact with them, result in the death of their customers, in the 
making of orphans and destitute families. 

Sonic time ago, 1 wrote Mr. Ward man, setting forth the dire 
straits in which the loss of their entire fortune had reduced my 
family, and requested him to make good to us a part, no matter 
how small, of the $25,000 or so that wc lost in this matter. He has 
not seen fit to reply. 

Trusting to hear from you at your very early convenience, I am, 
Yours verv truly, 

(Signed) . HERBERT MAASS.” 


Exhibit #34. 


Miss Annie E. Maass, Washington, I). C. 

Dear Madam : At the request of Mr. Herbert Maass, I am enclos¬ 
ing you herewith statement of the foreclosure sale of Lot 682, Square 
2681 (Premises No. 1438 Meridian Place, N. W.) held September 
3rd. 1912. It shows a deficit of $1,210.97. 

This statement has not heretofore been sent because of my in¬ 
ability to learn of the whereabouts of any of the parties formerly 
interested in the equity of the property, if, as Mr. Maass indicates, 
you were the owner of the property at the time of the sale, I shall 
be pleased to be supplid with a more definite address than merelv 
Washington, D. C. 

Verv respectfully, 

(Signed) *' C. B. RHEEM, 

Trustee. 

The statement was enclosed with the letter. 
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Exhibit H. 34. 


Foreclosure Sale. 


Lot 682, Square 2681. Premises No. 1438 Meridian St., Held Sep¬ 
tember 3, 1912—Clarence B. Rheem, George W. F. Swartzell 
Debtor-. 


To proceeds of sale. 

To deficit. 

Credit by amount of notes and interest John 
A. Willson. 

54,000. 
1,210.97 

51,835.00 
598.63 

77.34 

2,700.00 

To taxes on house 1912. 


Auctioneer's bill for advertising and fee 

(reduced) . 

Trustee's Commission . 





55,210.97 

55,210.97 
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H. E. R. 


Washington, 


January 13, 1913. 

Swartzell, Rheem & Hensey Company, Washington, I) C 

Gentlemen : \ our letter of the 11th instant, addressed to my wife 
in reply to my letter of recent date in re 1438 Meridian Place, north- 
vest, together with statement of the foreclosure sale of said property 

1S \ han , d ’ and ha f been, by my wife, turned over to me for reply 
and has been carefully noted by me. 1 y 

mi^;tl !rS V C ;? Ul( ! Z* i resist \ he Z w l )tntion to laugh at shell an ab- 
suidity lo think that you deprived my mother of cvervthino- ^he 

has and send a lull for $1,200. This is adding insult to injure” and 

ulut join motive is I cannot <|tutc understand, except ijossi'bly to 

t/iifcn en Mv f n +l° Sll . cnce \ , f t lat ls y° T ur motive, you are quite mis- 

tiin V ti ' } / at . her 1S ,‘T 1 has been gathering matter for the publica¬ 
tion of the facts and the manner in which we were deprived of our 

property and a booklet on the subject will be, in due course, prepared 
and mailed to every resident of the District, setting forth how we 
"ere squeezed out of our property on this deal. 

There are circumstances in connection with this deal from be¬ 
ginning to end that will cause you and Mr. Wardman to lie held up 

wilfdfFSi 10 T.' 1 " “ 77 Unf T orab ! e U * ht > in my opinion, and it 
• , do the l nil,hc Rood to see how the investor in properties with 
which you are connected, fares. 1 ! 

As to the matter in hand: we have to say that we have nothin- 
om whole family fortune having been swept awav in this deal The 
connection of my wife with the matter is not as“owner of the prop! 

t> : j mv father, mother and I were the owners, and the same was 
put into her name in the last days for the purpose of having a third 
disinterested party here in America to sign the notes, etc. for the 
remmal of the trust we hoped to procure. While it does hot make 

<m 1 " ay T il l e < ° ther ’ from "'horn you claim this 
*1.2 0, it suffices to say that Mrs. Annie E. Maass, was not the owner 

the pi opei h at the time of foreclosure, or at any time and 
that she had nothing to do with it. As aforesaid, what Vdu care to 
do about tins is utterly immaterial to us. and it would really suit us 
if \ou tned to start something as that would give us just that much 
more material for our booklet on the ‘gouge and squeeze - ’ proposi¬ 
tion we have been up against in the premises. 

My wife, having no interest in the premises, nor a desire or in¬ 
clination to be annoyed thereby, will not furnish vou her address 
further than to sav that she is and will be presumably periWntfv 
a resident of the city of Washington, J). C.! and that. R vdu desire 
u sue her or me, or any member of our family for this $1,200 \ve 
will be glad to come to your ofliee at any time to accept service of 
papers; in fact, nothing would please us better than to have vou pro¬ 
ceed against any member of our family for this deficit as it will m-e 
us an opportunity to file an answer that would bring to’tlie kpowdedge 
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of the public just what you, Wardman, and -our methods are, and 
how you do business. 

So, 1 repeat, if you will advise us what you intend to do in the 
premises, and if you decide to sue any member of our family for this 
deficit, my wife and I will appear at your oflice any time you shall 
appoint for the purpose of accepting service. 

143 I await your information in the premises, and trust to be 
favored therewith by return mail, so that I mav act accord¬ 
ingly. 

We purchased this property for $80,000, on a basis of $25,000 
actual equity. . It sold for $4,000 actual equity. Where do the other 
$21,000 come in? However, it is needless to go into this, and need¬ 
less to go into your Mr. Rheem s statements to me on several occa¬ 
sions that “\\ hile, of course, they could not say what would happen 
in a year or so, they, thought the trusts on apartment houses were good 
propositions, and it would really not be necessary to take this up until 
three or four months before, etc., etc.” 

And when the time came, we were sold out so quick it would make 
one's head swim. . That is business, you say. I would say it was 
something quite different. 

Awaiting your information in the premises, and suggest that the 
wisest and ultimately most profitable course for your firm and Mr. 
Wardman to assume is to, firstly, strike out such absurd claims, and 
secondly, settle with us for some of the loss this thing has meant to 
us. W e will not be unreasonable, but we want some of our money 
back, and wc are either going to get it or know the reason why. 

Yours verv truly/ 7 


Mr. Darlington: Ot course there is no evidence it was ever re¬ 
ceived. We have nothing like it in our files. 

The Court: Do you know anything about that letter? 

The Witness: Your Honor, hhave not found it, and I have looked 
pretty diligently for it. 

The Court: Do you remember anything about it. 

The Witness: There were some letters of that character and one 
was put on the answer in this case. 

The Court: Do you remember-this letter which has just been read? 
The W itness: No, sir, I do not remember it. 

The Court: Would it naturally come under your eyes? 

Mr. Gardiner: You say the answer will show the receipt of that. 
The record would show that. Just read the next one and then read 
the reply. 

Mr. Darlington: Have you a letter from Mr. Rheem in 1911? 

Mr. Gardiner: I think we can find it right here. No, we received 

no reply to any letter after that date. We wrote that letter January 
20th. 

Mr. Darlington: 1 am reading the letter at the request of the other 
side. \\ e do not know they were received. 

Mr. Gardiner: We can swear they were mailed like the others. 

The Court: Is anybody going to "testify to that? 
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Mr. Darlington: This is a part of the same letter, apparently of 
the same date. f J 

| 

The letter referred to was thereupon marked by the stenographer 
(Hensey Exhibit #37) and the same is as follows: 

I 

Exhibit Hensey 37. 

Washington, 
January 13, 1913. 

Swartzell, Rheem & Hensey Company, Washington, D. C. 

Gentlemen: In amendment and addition to mv letter of even 
date, just mailed you, I desire to take exception for the owners of the 

property in question, with me, to certain items of the statement you 
furnish: 

The same should be as follows, to wit: 

Principal^.7. $50,000.00 

Interest, o y* per cent 7 1/3 mo. 1,605.56 

Taxes . j 570! 12 

Penalty, four months 4%. I 99 so 

Forced sale.’’* [ | 77 34 

Commission Trustee. \ 339 00 

Outgo, Total .:$53,905.82 

which, deducted from proceeds of sale, as stated bv voii, $54,000, 
leaves a credit balance due us of $94.18, on this point alone, instead 
of $1,210.97 due you, as you claim. 

Your statement, subject to my investigation: 

5% on first $500 .. $25.00 

3% on balance, $53,500 .I 1 605.00 

1 * 

1,630, being as provided in D. C. Code, and regardless of j the fact of 
what was set forth in the deed of trust, the above figures should have 
been accepted by you as sufficient and decent. To take more is noth¬ 
ing more or less, in my opinion, than trying to grab it all. 

"Therefore, instead of our family owing your firm $1,210.97, as 
you claim, your firm owes us $94.18, over which we would be pleased 
to have your check by return mail, and in this connection, on mature 
consideration. I think it wiser to handle the matter for the sole heir 
of the chief owner of the property, who is my mother, father being 
her heir. Therefore, 1 request that said check be made to father's 
order, and all communications in the premises be addressed to him, 
in care of myself, as his attorney in fact. My wife has stated to me 
that she does not wish to mix up in this matter which does not con¬ 
cern her in any way, and I am inclined to think that the same is best 
handled by the actual owners than anyone else. 

144 Kindly advise me as to your intentions in the premises, as 
I am particularly anxious to give this thing from beginning 
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to end a good airing in the papers and the Court, and would prefer to 
have you take the initiative in filing suit. 

Yours very truly, 


Attorney in Fact for Louis Maass.” 
145 Exhibit #35. 


Washington, D. C., 

January 20, 1013. 

Swartzell. Rheem Hensey Company, Washington. I). C. 


Gentlemen : As yet, we have not been favored with a reply to 
our letter of recent date, and presume you found discretion the bet¬ 
ter part of valor, and preferred to remain silent, a wise course. In 
getting up (lie data for our booklet, which will be published in due 
course by my father in Europe, investigation of the land records of 
the District of Columbia shows that on October 12, 1912, at 11:13 
A. M. Trustees' deed from Rheem and Swartzell to Wardman and 
hones went on record for our apartment house, and one minute 
later a trust deed from the latter to the former as trustee, identical 
in terms, form and amount with the original for which the property 
was foreclosed was recorded. So this was the loan that you could 
not place for us. This was the impossible thing that could not be 
done? All these facts will make interesting reading in out booklet, 
and how we were legally robbed of our fortune in dealing with your 
firm and Wardman. A little publicity and investigation and airing 
of such methods will do a world of good we think, and we will see 
that such takes place in due course. 

“Yen* respectfullv, 

(Signed) ’ ‘' HERBE RT M A ASS.” 


H. M.-t. 

"P. S.—Mr. Wardman might be interested in some of these com¬ 
munications and you are welcome to show them to him—after all he 
is the one that will come in for the greatest part in our publicity 
campaign when the time comes.” 

By Mr. Darlington : 

Q. Mr. Hensey, you will examine your files, the files at your office, 
and see if you can find this letter of January 5, 1913, or any record 
of ihe receipt of such a letter? A. Yes. sir. 

Q. There were two on January 13th and one on January 20th. 
Wc produced the letter of Januarv 20th. We produced that one and 
filed it. 

Mr. Gardiner: There were two on January 13th. 

That is all. 

The Court: I would like, before this witness leaves the stand to 
see the answer of Mr. Wardman. 
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Mr. Darlington: The answer of Mr. Ward man? 

The Court: Yes. There was a statement in it which I wanted to 
make sure of before I ask the question which I had in mind. 

(Mr. Darlington thereupon handed the Court the answer in the 
case.) 

The Court : 5 es: this is the statement in Mr. Wardman’s answer 
that I was thinking of. The defendant says that what! he did was 
that when the trade was being negotiated if the plaintiffs paid 
promptly the interest on the said trust—that is the first trust—and 
the taxes as they respectively fell due, they believed the said firm 
would gladly renew the loan provided it was curtailed, at least 
$10,000 at its maturitv. 

Was there anything in your practice or dealing that would nat¬ 
urally give Mr. Wardman to understand that you would expect a 
curtailment of about that amount on the building loan?! 

The Witness: Your Honor, when a loan comes due, as a rule we 
would like to have it curtailed, if we can. There is no stated amount, 
ft all depends on circumstances. 

By the Court: 

Q. You expect to renew it, as a matter of course? A. Ip this case? 
Q. Such a loan as this? A. No; of course, it has been bur custom, 
and it is our custom, to trv to have loans curtailed when! thev come 
in, because we like to make the loans as safe as possible, and some 
times deterioration sets in. 

140 Q. You think Mr. Wardman had reason to shspect that 
there would be a curtailment of this loan? A. Yes, sir. 

Q. And, in the ordinary course of things, you would have in¬ 
sisted on a curtailment? A. Yes, sir. 

Q. And was that about the fair amount to expect in the way of a 
curtailment, about $10,000 on a $50,000? A. Yes, sir. We have 
an apartment at 21st and F streets, that came due last March, and 
that was cut down $10,000. 

Q. It has been about six years, has it, that you lave dealt exclu¬ 
sively with Mr. Wardman? A. About that; yes, sir. 

Q. In making these loans, you usually make them on about 
three years’ time? A. Yes, sir. ! 

Q. I suppose the theory of them is that the money which you 
loan is used to construct the building? A. Yes, sir. ! 

Q. And you intend to see that the money goes into the building? 
A. Yes, sin We take the plans, your Honor, and cube them up as 
to the cost of the building, and then we add the cost of the ground, 
what we think it is worth, and then we allow a percentage of it inci¬ 
dentally in construction, and we also try to get from 50 to 60 per 
cent of the money advanced. In other words, in the | case_of a 
$50,000 loan, it would be worth anywhere from $70,000 Or $75,000 
to $80,000. 

Q. Is it true, as I put it in my question, that you intended to be 
satisfied that the money you loan went into the building? A. Yes. 
sir. 
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Q. But. of course, you did not anticipate that the $10,000 which 
you haw as commission went into it? There would he on $40,000* 
Mr. Darlington: $o,000. 

By the Court: 

Q $5 000 and that would lie $45,000 that you would expect to to 
into the building? A 5 es, sir. We expect, after we take the $5,000 
out of the loan, it will leave $45,000 that Mr. Wardman would have 

to put in. It is just whatever the cost of the building itself was in 
our opinion. 

•i-f ha \ fl ° y ~ U , me ? n ? A - Sa >’ a building would cube up about 
cubes. Take it at around eighteen to twentv cents a cube 

l-o oAo ldinS wou,d ( ‘ ost more than the loan itself—the original 

c 9’ } ou f |° ,nean [° iniplv that you would furnish a loan of 
$4.1.000 to build a building worth onlv $45,000? You would ex¬ 
pect it to cost more than that, wouldn’t vou? A. Yes. sir 

Q. Tn addition to the value of the land? A. Yes. sir; in addition 
to the value of the land. 

Q. What do you consider this land worth? A. Why, I think, 
your Honor.; that we considered that ground any wav worth about 
$1 a foot. " 

Q. And how many feet were there? A. I think there are eleven 
or twelve thousand feet. I can get the exact figures for vou if vou 
would care to have them. 

Q. I do not mean exactly. A. The lots came to about $11,700 
apiece. I think: $11,000 or $12,000. Then we figure also on a basis 
of what it will bring in rents. 

Q. Yes, of course. A. If a building will rent for $S.000 it is 
customary to put a valuation on the premises at 10 per cent, on a 10 
per cent basis: in other words it would be worth $80,000. That is 
a 10% gross basis. That is customary not only here but other places. 
Q. How much did you think this property was worth when it 
was completed? A. Between $70,000 and $80,000. 

147 Q. When you make loans like this is it your expectation 
that ii Mr. \\ ardman sold the property the owner would 
probably pay off the loan and get someone else to furnish it? A. 
No. sir: that does not always occur. It is the exception. When thev 
put loans on the loans are generally renewed and curtailed, excepting 
where, of course, the person does not pay the interest promptly, and 
then we would rather have them pay off the loan. 

__ Q. I am assuming of course that the interest is being paid. A. 
Your Honor, we try to adjust the matter amicably between the 
owner of the property and the note-holder so that it will be satis¬ 
factory. 

Q. The inquiry is directed toward this point, whether in using all 
your funds which you have for investment, and doing business with 
Mr. Wardman and securing this 10 per cent commission, it was or 
was not your policy to get that commission as often as possible by 
having funds that you would loan in that way. A. I suppose, your 
Honor, we want to make all the money we can. 
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j 

Q. Of course, that is your business and you can do it. I do not 
mean to imply that you were appraising the value to do it, but that 
you prefer to have the money come back to you so that you could 
re-invest it. A. That is it. I think, your Honor, you will find that 
we have had little trouble with foreclosures. 

Q. That does not enter into this matter at all. A. I mean that 
there are very few that we have. 

Q. We are not going into other cases. When you let INjlr. Ward- 
man have this $45,000, whose funds were they? A. There .was a 
certain amount of that already on hand for investment. I could get 
that information for vou. 

4 / 

Q. But I mean whose funds were they? A. Different parties, 
moneys that we had there that had been paid in on notes that had 
been paid off. 

Q. But were they the funds of your clients? A. Yes, sir. 

Q. And did your clients get any part of the 10% commission? 
A. No, sir; but they got the entire interest. 

By Mr. Darlington: 

i 

Q. As a rule, Mr. Hensev, did you or did you not require payment 
of these loans at maturity or that they be curtailed or did you renew 
them? A. 1 think as a rule the loans are curtailed rather than have 
a payment of them. 

Q. Would you be able to ascertain by tomorrow what tile prevail¬ 
ing rule is, whether they are curtailed? A. I would say now that it 
was generally a 'curtailment, Mr. Darlington. I would have to go 
over a great many accounts in order to get you the exact informa¬ 
tion. 

Mr. Brandenburg: I just want to ask one or two questions, if the 
Court please. 

The Court: Very well. 

By Mr. Brandenburg: 

Q. Did you finance all of the loans made by Mr. Wardman? A. 
No, sir. 

The Court: He has already stated that. 

Mr. Brandenburg: I did not understand it. I did noj think it 
had been brought out. 

By Mr. Brandenburg: 

Q. Did you make any loans to Mr. Wardman during this period 

to which you have just testified where the rate of commission 
148 was less than 10 per cent? A. Yes, sir. 

Q. Isn't it a fact that you made many loans to him on 
small properties where it was only from one or two to five per cent? 
A. Yes, sir. 

Q, And your charge of 10 per cent was only on these large apart¬ 
ment house loans, was it not? A. There were some houses. I do 
not know what the per cent was. 
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Q. Tt was mainly on the apartment house? A. Yes, sir; that is 

mv recollection. 

•/ 

Q. Did you have a printed statement showing the rentals of this 
Rochester apartment house prepared at the time you first had it ? 

A. Yes, sir. 

Q. Are these the statements you have had prepared? A. Yes, sir. 
Q. Has there been any change in the rental of this apartment 
since you have taken the apartment- back for Mr. Cougle and handled 
it for Mr. Cougle? A. I would have to get that for vou. I could not 
tell. 

Q. Just let me call your attention to this memorandum there and 
see whether this will aid you (handing memorandum to witness). 
A. Yes. sir. I do not see any. 

Q. But it shows lower rates paid by the tenants of Mr. Cougle 
now, does it not? A. Yes, sir. 

Mr. Brandenburg: I desire to offer these two printed statements 
in evidence, if the Court please. 

(The documents so offered in evidence were thereupon marked by 
the stenographer, “Exhibits Hensey 39 and 40” and the same are in 
the words and figures following, to-wit:) 

149 i “1438 Meridan Street N. W. 


First Floor: 


No. 

1 

East Front 4 

rooms 

and 1 

)atli. 

$32.50 

* % 

9 

mrnd 

East middle 1 

* * 

* * 

% i 

15.50 

a 

3 

East middle 1 

ii 

a 

i L 

15.50 

* * 

4 

East rear 4 

cc 

a 

Ci 

30.50 

* • 

5 

West front 4 

cc 

u 

CC 

32.50 

a 

6 

West middle 1 

C k 

«. 

cc 

15.50 

u 

{ 

West middle 1 

cc 

u 

cc 

15.50 

i L 

8 

West rear 4 

cc 

u 

cc 

30.50 







188.50 



Second Floor: 





No. 

21 

East front 1 

cc 

u 

cc 

35.00 

cc 

22 

East middle 1 

cc 

u 

cc 

15.50 

cc 

23 

East middle 1 

cc 

a 

cc 

15.50 

cc 

24 

East rear 4 

cc 

u 

cc 

30.50 

u 

25 

West front 4 

cc 

u 

cc 

32.50 

u 

26 

West front 1 

cc 

u 

cc 

15.50 

cc 

27 

West front 1 

cc 

cc 

cc 

15.50 

cc 

28 

West rear 4 rooms and bath. 

30.50 


190.50 
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Third Floor: 


No. 31 East front 5 “ “ “ . 35.(lo 

“ 32 East middle 1 “ “ “ . 15..>0 

“ 33 East middle 1 “ “ “ 15.50 

“ 34 East rear 4 “ “ “ . 30..$0 

“ 35 West front 4 “ “ “ . 32.$0 

“ 36 West middle 1 “ “ “ 15.50 

“ 37 West middle 1 “ “ “ 15.50 

“ 38 West rear 4 “ “ “ 30.50 

| 

190.o0 

Fourth Floor: 

“ 41 East front 5 “ “ “ 32.50 

“ 42 East middle 1 “ “ “ 15.^0 

“ 43 East middle 1 “ “ “ 13.50 

“ 44 East rear 4 “ “ “ . 28.Q0 

“ 45 West front 4 “ “ “ 30.00 

“ 46 West front 1 “ “ “ 13.50 

“ 47 West front 1 “ “ “ . 13.o0 

“ 48 West rear 4 “ “ “ . 28.Q0 


172.50 

SWARTZELL, RHEEM & HENSEY 
COMPANY. 

I 

727 15th Street N. IV. 

* 741.50 ! 

12 

Annual rental.$8,898.00” 

150 The Rochester. 

1438 Meridian Street N. W. 


Present rates 8/7/13. 

Pencil figures rents from 1 Oct. are printer rates. 


No. 

1 

First Floor: 

East front 4 

rooms 

and bath. 

j 

$30.5 jO 

(Pencil 
figures.) 

$30.50 

U 

2 

East middle 1 

a 

u 

u 

13.50 

13.50 

U 

3 

East middle 1 

u 

u 

u 

13.50 

13.50 

u 

4 

East rear 4 

u 

u 

u 

28.50 

28.50 

u 

»■* 

O 

West front 4 

u 

u 

u 

30.50 

30.50 

u 

6 

West middle 1 

a 

u 

u 

13.5Q 

13.50 

u 

7 

West middle 1 

u 

u 

u 

13.5p 
28.50 

j 

13.50 

u 

8 

West rear 4 

u 

u 

u 

2S.50 
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Second Floor: 




No. 21 East front 5 rooms and bath . 

$32 . 50 

32 . 50 

“ 22 East middle 1 

<4 U U 

13 . 50 

13.50 

kk 28 East middle 1 

u u u 

13.50 

13.50 

“ 24 East rear 4 

u u u 

2S.50 

28.50 

“ 25 West front 4 

u u u 

30.50 

30.50 

“ 26 West front 1 

u u u 

13.50 

13.50 

“ 27 West front 1 

a >> a 

13.50} 

42.50 

“ 28 West rear 4 

a »* kk 

29.00} 

Third Floor: 




No. 31 East front 5 

rooms and bath. 

$32.50 

32.50 

u 32 East middle 1 

kk k k k k 

13.50 

13.50 

“ 33 East middle 1 

ft ft ft ft ft i 

13.50 

13.50 

u 34 East rear 4 

k k k k k k 

28 . 50 

28.50 

“ 35 West front 4 

k k kk k C 

30 . 50 

30 . 50 

“ f^West middle 3 
u 38 \\ est rear 4 

a a a 

26 . 50 

26 . 50 


k k k k k k 

29.00 

28 . 50 

Fourth Floor: 



No. 41 East front 4 
“ 42 East middle 1 

rooms and bath. 

kk H * k 

. $30.50 

. 13.50 

30.50 

13.50 

“ 43 East middle 1 

“ 44 East rear 4 

45 West front 4 

u 47 j ^ middle 3 

u 48 West rear 4 

ft ft ft ft ft ft 

. 13.50 

13.50 

i k k k k k 

28.00 

28.00 

k k k k k i 

. 29.00 

28.50 

a u u 

. 25.50 

25 .*50 

ii kk k k 

’..... 28.00 

28.00 


30 apts. 


SWARTZELL. RHEEM & HENSEY 
COMPANY. 


727 Fifteenth Street Northwest. 


151 By Mr. Gardiner: 


Q; Tell us whether in a single instance you have received a cur¬ 
tailment on a loan on an apartment house from Mr. Wardman when 
he was the owner of the apartment house. A. \\ ell T can ,a;et them 
if he has made any. but most all of them have passed out of his hands, 
you see. 

Q, I mean while he was the owner of it. 


The Court: Whether he required any curtailment from him? 

Mr. Gardiner: Y T es, sir; whether he required any curtailment from 


him. 

The Witness: Mr. Wardman has disposed of most of his apartment 
houses before the term of the loan was up. 
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‘ 

By Mr. Gardiner: 

I 

Q. And lias he not in several instances taken themi back? A. 
I think he bought it in in Mr. Maass’ case, and one house on Gar- 
neld Street. r J hat is all I know if, but he might have uiade trades 
and taken them back in trades. 

Q.. But in every instance where he got them back, [whether by 
trade, foreclosure or in any other way, you renewed the loan in full 
for him, did you not? A. I think that would be such aji exception, 
Mr. Gardiner, that I do not remember a case of that kind. For in¬ 
stance, if he sells a house to a man and the man is paving it off and 
wants a renewal on the loan, of course, we would want to curtail. 
As I told your Honor, we would like to have it paid off!in order to 
use the money in our other business. But we will take a Curtailment 
on properties. 

If theie are any renewals which we have made for Mr.| Wardman, 
they are verv few. * 

Q. I would like to show if he has any instances- A. (Inter¬ 

posing.) 1 would have to go hack for months. 

Q- The time you have told me about. A. Your Honor] that would 
take me a long time. 

'File Court: 1 do not think it is necessary to do that. The point 
that interested me was this, and it may be not be of any importance 
in this case, but they being in this business, and dealing with the 
builder and receiving this percentage, he says that was their business, 
and that they wanted to turn their money over as often asjthev could, 
and, consequently, they preferred to have the trust paid when it was 
due, and if not, they insisted, in their usual course of business, on a 
considerable curtailment, and that Mr. Wardman understood that. 
^ ou claim that he represented that there would, be no difficultv in 
the renewal of the full amount. That made a sharp issue! there/ 

Let me ask one question which I forgot to ask when I was ques¬ 
tioning you, Mr. Hensey. I do not understand that you guarantee 
the payment of these loans to vour clients. 

The Witness: No, sir. 


Bv the Court: 

Q. In how many instances during all the time you halve been in 
business has any note holder lost anything? A. Not in a isingle case 
for fifty years, neither have they taken in property on foreclosure. 

Q. In other words, you have protected them, although you have 
not been legally bound to do so? A. Yes, sir. 

By Mr. Gardiner: 

Q. Isn't it a fact, that when this trust of $50,000 was placed upon 
this apartment and the other six, making it seven altogether, that 
you did not deduct from the $50,000, $5,000 on each apartment for 
commission, and also the price for which you sold the ground to Mr. 
Wardman—1 will ask you if you did not deduct all of that out of 
the loan, and pay him only the difference? A. No, sir. 
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Q. You did that in many instances, didn’t vou? 

Mr. Darlington: I object. Me are not trying other cases here. 

Mr. Gardiner: But he is speaking of his custom. 

The Court: That is not important if he did not do it in this case. 

The Witness: 1 did not quite get that. 

152 By Mr. Gardiner: 

Q. T ask you if it is not a fact that Mr. Ward man did not pay 
you in cash for the ground? A. No; lie did not. 

Q. And you gave a deed to him, and he gave a trust hack im¬ 
mediately? A. Yes. 

Q. Which was placed of record at the same time to your firm 
for $50,000. A. Yes, sir. 

Q. And then you took vour commission of $5,000 and the value 
of the ground also? A. Yes, sir. 

Q.. And gave him only the difference? A. That is right. 

Q. So you made a profit on the ground? 

The Court: That is argument, purely argument. 

Mr. Gardiner: I would like for you to produce tomorrow morning 
the exact amount that was paid Mr. Wardman in cash, on each one 
of those seven buildings. 

Mr. Darlington: I object to any, except the Rochester. 

The Court; I do not think it is necessary to go into the others. 
^ ou ma\ show what was paid on this one if vou would like to have 
it. 

Mr. Gardiner: I would like to have that. 

By Mr. Gardiner: 

Q. This cablegram and the letter which you received from the 
father in Germany was shortly thereafter eonitermanded, was it not? 

Mr. Darlington: I object. The letter is in evidence and speaks 
for itself. 

The Court: The letters show for themselves. 

Bv Mr. Gardiner: 

•/ 

Q. From that time, prior to the time it was countermanded. 

until the time of the giving up of the apartment house, Mr. Maass 

collected the rents, and you had no complaint from any member 

of his family? 

•/ 

Mr. Darlington: T object. The correspondence shows that the 
father claimed that the son misrepresented this thing to him. 

Mr Gardiner: If your Honor please, he gives that as a reason 
that that all occur-ed after he got to the apartment. 

The Court: Do not waste any time on that. If you want to ask 
if there were any oral communications you may do so. 
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By Mr. Gardiner: 

Q. Did you have any oral communications from Mr. kaass? A. 
inOj sir. 

Q. Did you find any communications among the files? 

1 he Court: Those have all been produced here, arid you axe 
Slm ply arguing about what these letters show. We have spent a 
great deal of t,me m order to read them. Is there ambjy el* 

ilTa?di“er No!lS. M “- ,S ’ Wh# h “* t0 ' d hira -.uW g ? 

The Court: Then there is no occasion to argue that with him. 

By Mr. Gardiner: 

Q. Don’t you know that Mr. Herbert Maass offered io pav the 
trust? hat ^ dUe the kSt intereSt period ’ if you would renew the 

Mr. Darlington: How is that? 1 

Mr. Gardiner: I asked him if he did not know that Mr Herbert 
^rust ° ffered t0 Pay the interest P^mptly if they wcjuld renew 

A. They extended it to August 15th. ! 

By Mr. Gardiner: 

tn hut before that, if he did not go to your office and offer 

to paj the interest when it was due in July, and before Julv pro- 
vided you would renew the trust. A. I do not know as he did that 
Mr. Gardiner. He might have done it. ’ 

l0 ’ 3 0 The Court : You are merely arguing the case. Dp not read 

any more letters to him. If that is what you mean I would 

n °Mr Vw1 d0 v 1 th ? 1 Ug 't t y . ou meant the oral commuhications. 
Mr. Gardiner: Very' well, that is all. f 

By Mr. Bradenburg: 

i 

Q. Have you renewed loans in full on anv loan of this character 
for anyone besides Mr. Wardman. character 

The Court: I do not think we ought to go into that. If it is ev- 
that ed ° n t ie ° tPer s * de? * tliink we had better not let yoii go into 

Mr. Bradenburg: Very well, that is all. | jPJjBEfl 

| 

(Witness excused.) 

The Court: Do you care to go any further this evening. 

I Zld Se n toget X. an engagement ’ if your HonOT Pl« 

Sr&rTl SS*Ifiiii 0 finish this case tomonOT i 
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The Court: I will he glad to go on tomorrow. We will take this 
case up again, as soon as we get through with the orders tomorrow. 

0\ hereupon at 3:45 o clock P. M. an adjournment was taken 
until tomorrow morning, January 27, 1914, at 10 o’clock A. M.) 

The hearing in the above-entitled cause was resumed, according to 
adjournment on vesterdav. 

Mr. Gardiner: Mr. Hensey was to get some information and re¬ 
port this morning. 

W hereupon A. 1. ITensey resumed the stand, having been here¬ 
tofore duly sworn, and is examined. 

The Witness: You are asking about the two letters. 

By Mr. Gardiner: 

Q. Yes. A. We found those. 

Q. \ou found those? A. 'V es. We made a search last night. 

Mr. Gardiner. I take it, Mr. Darlington, there is no question 
about the copies you read yesterday being correct. 

Mr. Darlington: Yes. 

Mr. Gardiner: Then we offer them in evidence. 

The Court: They were read vesterdav? 

Mr. Gardiner: Yes. 

(The letters referred to, offered in evidence, were marked re¬ 
spectively exhibits Nos. Hensey 40 and 41.) 

The Witness: I think the next was a statement of the building 
loan account. & 

By Mr. Gardiner: 

« 

Q Yes, the amount of money actually paid Mr. Wardman under 
that loan A. I have a transcripts of our books (handing a statement 
to counsel).. That shows the seven lots, the whole transaction. 

Q. Ihis item is for the whole seven lots? A. Yes sir. 

Mr. Gardiner : I believe the Court limited that to the one lot, but 
1 tiave no objection to this going in as to the seven. 

Mr. Dailington: W e found it was kept as one transaction: thev 
were not kept separate. ’ J 

By Mr. Gardiner: 

*i?nnn hat A tRi f second J it ® m ’ Jul - V 26th > fee for financing 

$lo,000. A. They only started three of the dwellings first in Julv 

and then four came in in October, and that is the reason the ac¬ 
count is all run together. 

Q. You have “amount paid for lots, $81,000.” A. Yes that 
was the entire seven lots. ’ 


♦ 
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? 3 ^A n 0 k^“of“ ‘ ha ‘ th8y WCre S 0 M i 40 ^ 

T ? 1( ? i not Mr ‘ A] 1 l, . ert Sturtevant own them? A. I don’t know 
I did not know anything about that, until the title oaitae in The 
preliminary report showed SturtevaAt’s name ’ The 

1 ,,. ou them from Sturtevant? A. No we did not 

I ro S„ M ^^Se L - & UHe T,? 

matted all' We did not W Mr - Sturtevant in the 

When the title was ordered Fimt we 1 adthf orJ ■ ^ W f m ?T’ 
ithlnk T*"' K -'l 0 <1CUl ’ w 11 re « ular contract was"i|nedTv£ch 

awy" ““ S 1,10 *“• - 

Q. } oil paid $81,000 for these lots? j j HH 

on Mholnneidace-he ^ ^ 

By Mr. Gardiner: j 

Q. How did you arrive at the value of non 9 a at* i 
at $9,000 apiece. *M,UU0? A. Ifme houses 

Q. For the lots? A. Yes. j 

A. Vri rf^hink ^lr ,, ” i ” led " iU ‘ ,he ™ lues f H <*«*? 

the proper market value for thatVropertyV <tnlS “ “‘“"f f ° 0t ™ 
Mr. Darlington: I object. 

^.?/ r ;i G f? 1 ] ' ner i 1 am sho ' vin S lhJ s situation here, as a liart of the 
deal, that thev huv around for pyohuJo of in * 

bi^S. : Ris,Vfc's m? v&z;* 

in 1909, more than a year beforeSe tmn“aioI wth th’el^T^ 
ant in this case. But the SwartallS* & "£ L?® S““' 
was never connected with that transaction. Supp5 "t ^ t™ fo? 
the sake of argument that the Swartzell, Rheem & Ho.t 
pany sold these lots to Mr Wardnvm , A b ^ J Coni ' 

in thbi STyiTE notlo«,°cr,t, feTS £ £?*»»* 
unless you have some evidence that conies closer to the SI* ft 
may be admissible to show what the value of the nronertv Lllv 
was. Suppose it was a trif/ling value Tint A 

one circumstance in the case on the question of fraud'? P T S . lWy be 

9—3064a 
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Mr. Darlington: Fraud on the part of the Swartzell, Rheem & 
Hensey Company? 

The Court: I admit it does not amount to much by itself. There 
may not he circumstances enough, when we get through, to show 
any combination between them in support of the allegations of the 
bill. But anything on which any argument can be made, even if 
rather remote, I should be inclined to let go in; and I am inclined 
* * as to the value of a piece of the prop¬ 

erty. I suppose you are expecting to show this was their course of 
dealing, in buying up property and turning it over to Wardman and 
taking a profit out of it. 

Mr. Gardiner: Yes. 

The Court: And taking ten per cent commission, and all that? 

Mr. Gardiner: Yes, sir. 

The Court: To show the relations between them? 

Mr. Gardiner: Yes, sir. 

The Court* I think it is probably better to admit it. 

Mr. Darlington: ^ our Honor will allow us an exception. 

The Court: Yes. 

Mr. Darlington: The ground of my exception, I think, suffi¬ 
ciently appears from my objection. 

The Court: I think so. 'it is really that it is immaterial. 

Mr. Darlington. That this transaction took place the year before 
and has no connection with complainants' transaction. * 


155 By Mr. Gardiner: 

„ Q- You know the value of real estate in the District of Columbia? 

^our firm does? A. Tes. we know it. We have an opinion about 
it. 

Q. I will ask you if it is not a fact that property was on the 
market for sale at between 55 and 65 cents per square foot? A. 
e did not know that it was on tlie market. 

Q. Did you make any investigation before purchasing, as to its 

value? A. No, we judged what we thought it was worth in this 
exchange. 

Q, You made no investigation whatever? A. What do you mean 
by investigation? 

. Q' 'alue? A. Ye thought it was worth what we were liv¬ 
ing for it. 45 

The Court; He is asking you now if you made any investigation. 
Ihe \\ Oness: I think we did at the time. 


Bv Mr. Gardiner: 

A/ 

Q. From whom? A. I cannot remember that now. 

Q. Don't vpu know that the price of $81,000 is more than double 

the market value of that land? A. No. I don’t: I don’t believe it 
was. 

Q. Did not you know that the price for which Mr. Sturtevant 
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sold this property was $37,000? A. No; I don’t. This is the first 
i nave heard of it. 

Q. $37,000 or $47,000, I am not positive—$47,000? A. I never 
heard of it before. 

Q. Mr. Albert Sturtevant was a reliable real estate man? A 
Very, a fine man. 

i ano er V’ S :U ' oth f. r item y° u charged under date of October 

lm) > F f for bnanc-ing, $20,000.” A. It is on the other 
tour apartments. 

Q. That makes $35,000? A. Yes. sir. 

Q. So that you got $35,000 out of that in cash for financing 
A. i es. ! *=> ’ 

Q. In addition to whatever profit you made out of the land? A 
i es, it we made any. 

Q. Is it not a fact you made in the neighborhood of $35 000 
profit on the land? A. No, sir. , * ’ 

Q. Here is an item, “Fire insurance premium. $1,080, November 
4 ; you deducted that from the loan also? A Yes' sir I 

Q. So that you deducted the $81,000 the value 'of the land 

f,' ou Jfc?> 000 for (inan( 'ing it, and turned! over the 

jalance of the $o0,000 on each lot from time to time? ! A. Yes 
sir. * 

Q. And that is all you did turn over to him. A. Yes sir 
Mr. Gardiner: We want that in evidence. 


A T. h .® statement referred to, offered in evidence, was marked 
to wit*- 1 ) HenSCJ * S °' 4o ’ antl 1S in tlle words and figures following 






156 Exhibit Hensey #43. 
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158 Mr. Darlington: By the way, that is filed as a part of the 
exhibit to your bill. 

Mr. Gardiner: I know it is, but 1 wanted the court to hear it. 

By Mr. Gardiner: 

Q. What commission did Mr. Ward man pay for the renewal of 
this trust? A. 1 think he paid one per cent. 1 think the account 
shows it. 

Q. You were also to tell us whether or not you had renewed any 
loans for Mr. Wardman upon which a curtail was made. A. Yes, 
sir. 

Q. Have you the statement of that? A. 1 have not the statement. 
1 told you yesterday. 1 think, I testified yesterday, that there were 
two foreclosures. This property belonged to Mrs. Maass, and one 
on Garfield Street. He curtailed that from $6,500 to $5,500—a one 
thousand dollar curtail. 

Q, One thousand dollars? A. Yes, sir. 

Q. What property was that? A. Garfield Street, on the south 
side. 

Q. You mean a house? A. Yes, sir. 

Q. A private house? A. Yes, sir. 

Mr. Gardiner: That is all. 


Cross-examination. 


By Mr. Darlington: 


Q. Are these two renewals you speak of the only renewals made 
by your lirm on loans originally made to Mr. Wardman? A. In the 
apartment houses we renewed two loans for Mr. Wardman? 

Q. My question is whether those are the only renewals you ever 
made on loans which had been placed for him originally. A. No, 
sir. 


Q. How many apartment houses did your company finance for 
Mr. Wardman? A. We have financed twenty apartment houses for 
Mr. Wardman in which the loans or trusts have matured. That is, 
from January IhOtt, when we made our first apartment house loan 
with him. 

( l . And two of those, I understood you to say, were renewed for 
him. one without any curtail and the other with a curtail of a thou¬ 
sand dollars? A. No, sir. both of those were renewed without. 1 
had reference to the apartment house. 

Q. With regard to the other eighteen apartments, what is the 
historv of their renewals, if there were anv? 


Mr. Gardiner: T object, unless Mr. Wardman had something to 
do with it. 

The Court: I think you have gone into their course of* business. 
The Court asked a question yesterday that will bring us to that 
point, whether the course was to insist upon payment, or whether 
they were in the habit of renewing them. You may answer. 
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Bv Mr. Darlington: Give the history of the other eighteen. 

A. Can T give it in twenty lots—T have it in mind that way? 

Q. Very well. A. There were 6 of the 18 paid off in full at ma¬ 
turity; 8 were curtailed, and 8 were renewed in full. 

Q. Of these eight that were renewed in full, two were renewed bv 
Mr. Wardman? A. No, sir; two of them were renewed and- 

Q. And the other six? A. Were renewed by the new 1 owners of 
the property. 

Q. The purchasers from Mr. Wardman? A. Yes, sir.| 

Q. Something was said yesterday about you preferring that the 
loans should he paid off so that you could reinvest and make a profit. 
1 o what extent did your desire to have a fund for reinvestment, with 
consequent profit, affect your action in regard to this renewing or 
not renewing this loan of Mr. Maass? A. It had no effect on us 
at all. 

Q. I understand you renewed eight loans out of the twenty? A. 

Yes, sir. 

lo9 Q. How many were paid off? A. There were six paid off. 

Q. Were any of those paid off by Mr. Wardman? A. Yes, 
sir. i 


fore- 
e did 


Q. How many? A. I think there were three of those paid off bv 
Mr. Wardman. 

Q. In full? A. Yes, sir. 

Q. You have stated that Mr. Wardman paid one per cent for the 
renewal of this trust? A. Yes, sir. 

Q. What do you mean by renewal of this trust? A. It was a new 
loan put on. 1 would not call it a renewal. I don't think that is 
properly stated. 

Q. It was a new loan? A. Yes, sir. 

Q. What profit, if any, did your firm make out of the 
closure on that property other than that one per cent? A. W r 
not make any. 

Q. W hat commission, if any, was realized by vour firm, or anv 
member of it. out of the foreclosure sale? A. The five hundred dol¬ 
lar commission- 

Q- 1 mean the commission on the deed of trust for foreclosure? 
A. There was not any. 

Q. No charge was made? A. There was a charge made, but there 
was a deficit, you see. 

Q. I he deficit was not the full amount of the commission, was it*'* 
A. No. 

Q» Was any commission paid to anybody? A. No, sir. 

^ Q, W hat did the trustees do with respect to the commission? A. 
Turned it back in the office. 

Q- Waived it? A. Waived it, yes, sir. 

Q. Am I correct then in my understanding that the onlv profit 
derived by your firm or your company, out of this entire foreclosure 
transaction and renewal, was one per cent of $50,000? A. Yes, sir. 

Q. What is the customary commission for the renewal of loan? 
A. One per cent. 
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Q. Tf you bad renewed this loan for the Maass people, what would 
have been your i»rofit? A. One per cent. 

Mr. Gardiner: I Object, and move to strike out the last answer. 

1 be Court: lie says that is the regular commission. 1 think it is 
proper. 

Mr. Darlington: As showing they were not trying to make anv 
money in ibis transaction. 

1 lie Comt. I understand bis position to be they would have bad 
no objection to renewing this for the Maasses, if it bad not been for 
the circumstances lie lias stated. 

Mr. Darlington: It would have paid them as much tfiat wav as 
the way it was done. 

1 lie ( ourt: And in that case the charge would have been 1 per 
cent? 1 

Mr. Darlington: '1 es, precisely what they got in the way it was 
transacted. 

By Mr. Darlington: 

Q. 'i on said Mr. Y ardman paid no money when the new trust 
was put on. \\ hat did be give in place of money? A. It was 
charged to a little account be bad there. 

Q. What did be give in place of the $50,000? A. He o- av e new 
notes. * 

Q. What amount? A. $50,000. 

Q. And you placed those notes for him? A Ye* *ir 
Q. That made the $50,000? A. Yes. sir. 

-i/.A ,lia< ^ e it virtually an all-cash transaction? A. 

100 I radically, yes. sir. 

Q - A ^ l:, t did Swart sell, Klieem & Hensev Company give 
'Vi <*r Sturtevani. whoever they dealt with, for the lots which tliev 

" ol ; We (li<l not (leal "ith Mr. Sturtevant. 

Q..Well, Mr. Wolfe: what did you give Mr. Wolfe for those lots? 
ji. \\c e Juin nine houses oil Kilbournc Street. 

Yo h ooo’ Cr ® those houses ' vol ‘ th? A. We consider them to be 
v\ortn apiece. 

Q. I noticed in one of the papers offered in evidence vesterday that 
one of them details an agreement with Mr. Wolfe, a stipulation they 

should not sell for less than $9,000 - A. That was so. I think 

we had some bouses in there and we wanted to protect those And 
then there were bouses that bad been sold around that price, you 

Q. A oil wanted to maintain the prices? A. Yes, sir. 

Q. And you bad other bouses of that character in that locality* A 
i es, we had quite a number. 

Redirect examination. 

By Mr. Gardiner: 

Q. How did you get those nine bouses? A. I think we got them 
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under foreclosure, the failure of a contractor, and we had to take 
them in and finish them up. 

Q. Aon took them in under foreclosure sale? A. Yes, sir. 

By the Court: 

Q. Were those nine houses also houses that had been built by Mr. 
Wardman? A. No, sir. 

By Mr. Gardiner: 

Q. By whom were they built? A. I think they were built by 
Osterman & Butler. 

Q- You made a loan to them and they defaulted, and you finished 
the work? A. Yes, we had to take them in and complete them. 

Q. A on sold them subject to the loans that were on them? A. Did 
we trade them subject to the loan? 

Q. A es. A. No, we traded them clear, for the ground. 

Mr. Darlington: That is all. 

Bv the Court: 

Q. 5\lint was the amount of the loan on them, do you jremember? 
A. I think it was over $60,000, $67,500. 

Recross-examination. 

By Mr. P* irlington: j 

Q. IIow long before this transaction with Wolfe and! Wardman, 
had the Swartzell. Rheetn it ITensey Company acquired these nine 
houses? A. About twenty-three days. I think. The exiict amount 
of the trust, your Honor, 1 think was .$67..'>00. 

Mr. Gardiner: How many houses were there? 

The \\ itness: There were nine. 


By Mr. Darlington: 

Q; Gn yesterday, Mr. ITensey, you stated you knew iof but two 
parties who had secured and were holding these notes j who gave 
notice that they wanted the money—Mrs. Lloyd and this Pennsyl¬ 
vania college president. A. Dr. Granville, yes/ 

Q. Please state if you can identify this as a letter received by your 
company prior to the foreclosure sale. A. Yes. sir. 

Q. I notice in this a reference to two notes- 

Mr. Gardiner: I object to that, because it is evident from the testi¬ 
mony that any communication received by this firm would have 
been upon information furnished hv the Swartzell. Rheem & ITensey 
Company, or the trustees because lie states that they took .$6,000 
hack into the new building. 

The Court: All these circumstances are admissible. You can argue 
about it in that way, of course. The facts are admissible.! 
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Mr. Darlington: T think my friend misunderstands the purpose of 
this offer. 1 am showing that other people besides Mrs. Lloyd and Dr. 
Granville wanted their money out of this loan. 


By Mr. Darlington: 

Q. This letter refers to two notes of John A. Wilson, for 
161 $500, dated July 26, 1000, due in three years. Were they 

part of this Rochester apartment house notes? A. Yes, sir. 
They belong to the estate of Mrs. Teller. 

Q. Mrs. Teller? A. Yes, sir. 

Q. She wasithe holder of them and had died owning them? A. 
Yes, and they wanted to settle up the estate. 

Q. This letter is on the letterhead of John C. Beavers, County 
Judge, and is dated Galena, 111., July IS, 1012, addressed to Messrs. 
Swartzell, Rhqem & Hensev Company, Washington, D. C.- 

“1 have your favor of the 16th instant enclosing draft for $27.50 
interest on note, for which 1 thank vou ?? - 

Is that first note one of the Rochester notes, or not? 

Mr. Gardiner: 1 object to that unless you can identify that as be¬ 
ing a Rochester Apartment note. 

Mr. Darlington: I have identified two of them. 

The \\ itncstf: I could not do that without looking up the record. 

By Mr. Darlington: 

Q. Did you have any notes ot John A. Wilson, the interest on 
which was due July IS, the interest on which was $27.>)0, secured on 
the Rochester? A. No, not on July 18. 

The Court: The 2t>th, was it not? 

The Witness: Yes, sir. 


By Mr. Gardiner: 

Q. W as not the loan on the whole seven buildings put on at the 
same time? A. No, sir. 

Q. At different times? A. Yes, sir. Three of the apartment loans 
were made in July, and four of them were made in October. 

Q. This is one of the three that was made in July? A. Yes, sir. 

Mr. Gardiner: I object to this unless they can identify this as being 
on the Rochester. 

Mr. Darlington: He has testified the two notes of John A. Wil¬ 
son were notes on the Rochester. 

Mr. Gardiner: lie says he thinks so. 

The AY itness: No, I say absolutely those two were on the Rochester 
But Mr. Darlington asked me about the $27.50 interest. 

The Court: Let me make a suggestion about this. So far as any 
strict renewal of this trust is concerned, of course it was impossible. 
Jn the iiist place Mr. Yardman was on it; he had not agreed to re- 
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main on it. A strict renewal was out of the question. It! was really a 
new loan. 

I understand Mr. Hensey’s position to be that they; could have 
given a new loan if they had been satisfied with the circumstances of 
the loan, and that the real reason why they did not do it; was because 
of the circumstances he has stated. So far as any stricjt renewal is 
concerned of course there could not be any. 

So it seems to me it is not necessary to take much tiijne over this 
matter. They had money enough to invest if they \Vere satisfied 
with the situation of affairs to make a new loan. It ^as not that 
their clients would not allow them to loan. They would take their 
advice about it—would they not? 

The Witness: Yes. 

Mr. Darlington: From what my friend said the other day, he 
claimed the holder of these notes was not desirous of having them 
paid. I am showing that was a mistake. Here is a writer who savs 
in regard to these two notes: “We are desirous of closing the estate 
matters just as soon as possible, and your advice and information in 
that behalf will be appreciated.” 

Mr. Gardiner: Call Mr. Passano. 

(The Bailiff announced that Mr. Passano did not answer.) 

Mi 1 . Darlington: Has lie been served? We have been trving to get 
him. 

Mr. Gardiner: I don’t know whether or not he has been served. I 
had a subpoena issued for him. 

162 Mr. Brandenburg: We have been making efforts to get in 
touch with him ourselves. I understand he is in Georgetown, 

and I have been trying to reach him, but have not beeri able to get 
him. 

Mr. Gardiner: The ad which appeared in the Washington Post 
of the advertisement of the farm here was put in by the Soule Com- 
pan\ Soule & Company—at the request and upon the information 
which was furnished them by Mr. Passano and Mr. Chefsley, if vou 
concede that. 

Mr. Darlington: I don't know anything about it. Ij have never 
discussed that matter with Mr. Passano. 

The Court: It is not necessary to state anything about that, I take 
it, but you may put it in if you want to. 

Mr. Gardiner: All right.* Your Honor, I have had! a subpoena 
duces tecum issued on the Washington Post, and the! gentleman 
says he would like to get away if possible. I called himj this morn¬ 
ing but I did not have an opportunity of putting him on!. 

Mr. Darlington: What do you want to prove? 

. Mr - Gardiner: I want to prove that the ad appeared in the Wash¬ 
ington Post. 

The Court: Very well, put him on. 

-James R. Colrukx, a witness of lawful age, called byi and on be¬ 
half of the plaintiff's, being first duly sworn, testified as follows: 
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Direct examination. 

By Mr. Gardiner: 

Q. What is your name? A. My name is James K. Colburn. 

Q. \\ hat position do you hold. Mr. Colburn? A. I am circulating 
manager of the Washington Post. 

Q. You are circulation manager of the Washington Post? A 
i es, sir. 

1 lie Court: Just call his attention to it. Open it up and call his 
attention to it. 


By Mr. Gardiner: 

Q I will ask you whether or not this is the Washington Post of 
Wednesday, November <>. 1010? A. Yes. sir. 

Q I call your attention to a “Clean cut bargain" under “Farms 
tor bale. 

Mr. Brandenburg: Your Honor. I want to suggest that this is no 

evidence of the transaction involved in this suit, and. therefore it is 
not relevant. 

1 lie Court: T think Ihe safe way will he to admit all the circum¬ 
stances relied upon by the plaintiffs as tending to show any con¬ 
spiracy or combination between these parties. It probablv will do 
not harm m any event. It may not be material, we cannot tell but 
it may l»e received under objection. 

Mr. Darlington: In order to save time I suggest that it go in under 
the objections that have been made heretofore. 

The Court: The reporter is taking a note of what 1 saw and it will 
lie allowed to go m under your objection, of course 

Mr. Darlington: T just'suggest' that it go in under the objection 

“ >our ii y, p lease .- 1 ani suggesting, in order to save time, that 
1 n’ th ;? testimony I>e taken under the general exception. 

lb,, The Court: No, T do not think 1 would make it quite as 
broad as that, 1 

Mr Gardiner: T have a copy of that ad here, and with the con¬ 
sent of the other side, we can put this in evidence and let him t/,ke 
that book. 

The Court: It is sufficient to refer to the advertisement as of a 

certain date, apd by a certain title, and ask him what vou wish to 
ask him about it. 


a 


A Clean Cut Bargain. 


49o9. 230 acres m Virginia; easy access of Washington: near 
steam and trolley; 160 cultivated; 78 acres in timber, for which an 
otler of $8,000 has been received; well fenced in seven fields- new 
nine-room, pebbled ash house; steam heat; gas; bath: modern plumb¬ 
ing; cellar under entire house; large new barn; tenant houses- 
minor out-buildings; assorted fruit for family use; beautiful shade’ 
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I 

maple-lined avenue to house; house completely and comfortably 
furnished from attic to cellar; farm fully equipped; 2 horses; mule- 
t itee cows, lot of poultry; all kinds of farm machinery, such as 
engine, mower, tedder, drill, hay-baler, shredder, road machine, in¬ 
numerable tools and implements; nothing lacking; live wagons 
sunev , buggv, etc., saddle, harness. A grand place for paying 
dairy; two large cities near; everything ship-shape and in order- 
nothing to buy; price has been $25,000, but if sold within thirty 
da\s, we are authorized to accept >$15,000, with cash payment of 
$o,000 less than the value of the personal property. Biggest value 
lor the money in the state; the man who buys this farm mav con¬ 
sider he has cleared at least $5,000 the day the deal is closed. * Soule 
Realty Company, 1425 New York Avenue.” 


104 Witness has no record in his office as to how they came to 
print this advertisement in the paper or who left! it; that it 
was under the advertising department. 

i 

I* ritz I). Hoffman 1 was called for the Plaintiff and testified in sub- 
ilance as follows; 1 hat he was the bookkeeper for the Washington 
1 ost in 1010; 1 hat he has a record showing that this advertisement 
was charged to the Soule Company, item of farms, ninety! lines, one 
time, price $0.30. 

. 

Mr. Sydney Ashbridge, a witness of lawful age, called bv and 
on behalf of the plaintiffs having been first duly sworn, testified as 
follows: 

Direct examination. 

By Mr. Gardiner: j 

Q. Mr. Ashbridge, will you kindly tell me whether ojr not Mr. 
Soule is living or dead? A. lie died three years ago on the 18th of 
last January. 

Q. Mr. Ashbridge, will you kindly look at the Washii gton Post 
of dale, Wednesday, November 9, 1910, and at the artic.e entitled 
“A Clean Cut Bargain” signed by the Soule Realty Company. 1425 
New York avenue, and state, if you know, under what circumstances 
that ad was put in the paper, and from whom the information came? 

Mr. Brudenburg: 1 suggest that would not lie competent, your 
Honor. 

The Court: You can say yes or no to that? Do you know, sir? 

The Witness: Your Honor, it would be hard for me to say. I 
would have to explain. It would he yes and no. I was secretary of 
the old Soule Realty Company. My father-in-law, Mr. Soule, was 
the one who wrote up the advertisements, and T know that, jis a Soule 
Realty Company advertisement, sir. 1 can say that much; 

By Mr. Gardiner: ! 

Q. Before that ad appeared in the paper, did you or ndt see Mr. 
L. D. Passano in the office? 
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r P ,^ r ‘ Bradenburg: ^our Honor, I cannot see the relevancy of that. 
1 Ins was lopg subsequent to this trade in suit. 

I he Court: T understand. You may answer yes or no. 

Mr. Kradenburg: 1 desire to reserve an exception, if vour Honor 
please. 


The Witness: 


r l o the best of my knowledge and belief, yes, sir. 


By Mr. Gardiner: 

Q. Did you see Mr. Chesley of the firm of Cheslev and Chesley, 
Mr. John Chesley? A. Yes, sir. 

r> Q. How many times, if you recall, did you see him there? A. 
That is very hard for me to say. 

Q. W as it once or a number of times? A. I imagine a number 
of times—several times. 

Q. Were they there together or singlv? A. To the best of my 
knowledge and belief Mr. Passano called first, as near as I can re¬ 
member. 

Mr. Darlington: I did not quite catch that. Would you mind 
repeating that? 

lhe Y iloess: I said that to the best of my knowledge and belief 
1 think Mr. Passano called first. 

After that time, Mr. Chesley, whom 1 did not know, called. As 
near as I can remember the two gentlemen called together several 
times, talking in each instance to Mr. Soule and not to me. 


By Mr. Gardiner: 

Q. Was it or was it not after that that this ad 


lbo The Court (interposing): 
about that, I think. 

Mr. Gardiner: Yerv well. 


^ ou have already asked him 


By Mr. Gardiner: 


Q. After that did you have any conversation with Mr. Passano, 
or with Mr. Chesley, or either of them, with reference to this ad? 
It so, what was it and where? A. Not that I can remember of until 
the property was sold at about that time—just previous to the time 
when the property was to be sold. 

Q. What was it? A. Of course, it is very hard, gentlemen, for 
me to tell, because there were a number of people that came into our 
office and T do not hardly remember that far back. 

Q. Y e appreciate that fact. A. I would like to put in parentheses 
that the fact of the matter was I had no interest in it from a com¬ 
mission basis,i and I did not pay as much attention to it as I would 
otherwise. 


Q. I see. A. But, as I remember, Mr. Passano and Mr. Chesley 
were in the office several times to see Mr. Soule. Mr. Yhdker, who 
afterwards brought the property, came into the office and seemed 
interested in it, and, speaking to Mr. Soule and myself, said that he 
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was going down to Richmond, down to this place which is called 
Ashland where the property was located, and that if he thought 

? n T> U 1 1 °r he pr0p( ; rty 1 he would long-distance telephone to the 
hoi kl Realty Company that he would be hack, I think, on a Monday 


i i */• i -i , . , - wu a iuuiiuav 

and that if he did telephone would we be kind enough to have Mr 

w r n PaS ?5 0 i ° r b 1 0th of t5iern > there at the office at that 
V> <l ^ er ( ^} ( } l° n g-distancc telephone, but previous to that 
; lr. I assano, said that his wife or some relative waslill in Balti- 


time 

time 


more and he left word with me, possibly as the active lor vounger 
member of the firm, to look after the details, and asked ine would I 
lie kind enough to telephone him to some address in Baltimore and 
at the same tune to telephone Mr. Chesley, who, I think, was down 
at Catlett or Culver ton. Virginia, they are both close bk\ and Mr 
W alker telephoned that he would be—well, it was on alMondav f 
think, or after a legal holiday, 1 am not certain which,i but I tele¬ 
phoned to these gentlemen, and they came on. Mr. Walker also 
came on. The conversation at that time was purely with Mr. Soule 
arid not with me. Mr. YYalker, to the best of mv knowledge and 
belief, made some kind of an offer for the property” and Mr. Chesley 
and Mr. Passano were in and out, talking about the thing prettv 
much all day, until the afternoon, possibly about three o'clock, and 
the telephone bell rang, and Mr. Passano asked for Mr. Soule. Mr 
Soule was out at the time and I said that this was Mr.; Ashbridge 
talking, and he asked me if I would come around to hijs office. I 
\\ ent around to his office, which is on G street—I imaging it was his 
office, but anyway, it was in some office with a man bv the name of 
Lampton. 

Q. J. .T. Lampton? A. Yes; the real estate operator, jcommonly 
known as “.Tim Lampton" by everybody, and I went around there. 

Q. Who was there? Just go ahead and state. A. Sjmplv Mr 
Passano at the moment when I first went in. He explained to me 
then- 

Q. (Interposing.) What did he say? A. (Continuing.) —that 
this property was owned, not as I thought by these gentlemen, but 
by a Mr. Wardman, or his bookkeeper. I think—I forget the gentle¬ 
man’s name—but it was somebody in Mr. Wardman's office, or Mr. 
Wardman, I am not certain which, and that the offer that Mr. Walker 
had made for this property was so low that though they would 
like to accept it. they could not exactly afford to pay Mr.| Soule the 
full commission of five per cent. I think the price offered was some¬ 
where in the neighborhood of $12,000. As real estate agents, we, of 
course, are after our commission, and in my case I was lighting for 
Mr. Soule's commission, my father-in-law. and I told him I 
10(5 did not see that he could accept any less, .Tuslt at that 
moment, Mr. Soule came into Mr. Passano’s office,land then 
Mr. Passano made the statement to him—I think by that time Mr. 
Soule had come in, although I am not certain that he had—that 
when they made the statement to him that he had better cut the 
commission, the old gentleman, who was very good-natured, said: 
“All right,” that he would accept a less commission, which! was very 


10—3064a 


I 
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much against my idea in the matter. That, T think, is about all I 
know of this ease. 

Q* 1^° vou know, in making the settlement, to whom that cheek 
by Mr. \\ alker was made? I will ask you first, whether or not this 
ad refers to the farm which was bought by Mr. Walker? A. I 
would like to read that again. 


Q. ^ es, sir; you may do so. 1 refer to the “A Clean Cut Bargain” 
ad. A. A es, sir; so far as 1 know, 1 would identify that as being 
the ad in question. 

Q. Was Mr. William P. Walker there? Mr. William P. Walker, 
Jr.? A.^ ^ es sir. It was Mr. William P. Walker, Jr., who was 
there. The young man. 

Q. I)o you know how Mr. \\ alker paid for that ? In other words, 
to whom the cheeks were made? A. 1 have not the slightest idea, 


sir. 

Q. Have you any idea whose check was received by Mr. Soule? 
A. That 1 could not tell you. I have not the slightest idea. 

Q. You haven't the slightest idea? A. No sir. 

Q. Do you know how Mr. Soule got the description of this prop¬ 
erty? A. Either from Mr. Passano or Mr. Chesley, but 1 imagine 
from Mr. Passano. 


By Mr. Rradenburg: 

Q. Do you know of your own personal knowledge? A. No sir. 

Mr. Braden burg: Then, if your Honor please, I move to strike 
it. 

The Court: I hardly think it is necessary to do that. 


Bv Mr. Gardiner: 

* 

Q. Do you know whether or not Mr. Soule ever saw the property 
himself? A. I am quite confident he did not, for the simple reason, 
gentlemen, that if we looked at every farm that is listed with us, the 
expense would largely eat up what we make out of the business. 

Q. Do you know who listed the farm with Mr. Soule? 

Mr. Braden burg: Of your own personal knowledge? 

A. No. sir. 

Mr. Gardiner: That is all. 


C ross-exa in inat ion. 

By Mr. Bradenburg: 

Q. How long did you have this farm on your books before it was 
sold, please, Mr. Ashbridge? A. You mean to state positively? 

Q. No, just approximately. A. That I could not do, but approxi¬ 
mately, I imagine, two or three months. 

Q. Two or three months? A. Yes sir; I should imagine so. You 
see I have no records of the old Soule Realty Company, and nothing 
that I can refer to. 
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Q. In the meantime were you making an effort to dispose of the 
larni. A. Bv advertisement and otherwise; yes sir. 

M vrn f !> nal l y ^ustomer came into your office in the person of 
Mr. Walker? A. Yes sir. j 1 

Q. And during the course of the negotiations, and prior thereto 
did you ever confer with Mr. Ward man ? A. Individually? 

i e- S' £J?° ut , the farm > y es - A- No, sir; not individually. 
lb ' hi- Wfjot you mean by “not individually”? j A. I mean 

by myself. Mr. Soule might have, but not to myjknowledge 
though. * 1 G 7 

By Mr. Gardiner: 

Q. Not to your knowledge, you say? A. No sir; not to mv knowl¬ 
edge. J 

By Mr. Bradenburg: 

Q. T desire you to refresh your memory and ask vbu to state 
whether or not you did not first make a call on Mr. Wardman at his 

office with reference to the sale of this farm? A. Not thit I can re¬ 
member of, sir. i 

Q. You have no recollection of it? A. No recollection whatever. 

Who drew the contract for the sale of the farm? A.I Well, Mr. 

ooule must have done it. J do not know. 

Q- Isn't, it a fact that the payment was made bv Mr. Walker to 

Mr. Soule or to Soule & Company? A. That I could not tell vou 
sir. ; " ’ 

Q. You don't know? A. No sir. 

Q- y hat "’as the object of this conference with Mr. Piissano and 
Mr. Cheslev? Isn t it a fact that you were endeavoring to obtain in¬ 
formation with reference to the character of the farm that vou were 
advertising for sale? A. You mean individually? 

Q. Yes. A. I had really nothing to do with it.' Mr. Soulle handled 
the whole thing. 

Q. So you really knew nothing about it save what you overheard? 
A. Cxcept by being in the office as his son-in-law. and, nominally as 
secretary of the Company. The old gentleman might have talked to 
me, but 1 do not remember of any special conversation, except he said 
he had a good prospect for this place. 

Q, \ou did not know what these gentlemen were in tliej office for 
did you? A. Except what Mr. Soule told me, in which he said thev 
were in the office in reference to the sale of the farm, which 1 under¬ 
stood belonged to them at the time, Mr. Passano and Mr. Cheslev. 

Q. Then your testimony today with reference to the visits of Mr 
Chesley and Mr. Passano, and as to what they said, is based upon 
what Mr. Soule told you, is it not? A. Yes sir. 

Mr. Bradenburg: Then, your Honor, I move to strike all of it out 
the Court: It is very easy to get an answer like that from a wit- 
ness He has told of the things that he saw and knew, the things 
which he heard, and he did not depend on what Mr. Soule told him 
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and I do not think it should he stricken from the record, even though 
the answer on its face is not correct as to all of his testimony. 

Mr. Braden burg: I do not desire it as to all of his testimony, but 
he has testified to a conference between Mr. Passano and Mr. Soule. 

By Mr. Bradenbnrg: 

*> ~ 

Q. Mr. Ashbridge, this conference that occurred or took ]>lac-e be¬ 
tween Mr. Soule and Messrs. Passano and Ohesley, all you know 
about that conversation is what Mr. Soule told you, is that not cor¬ 
rect? A. Yes sir. 

The Court: You mean that as to times when you were present, and 
this is a time that you were at Mr. Passano's otlice and heard them? 

The Witness: With that exception- 

The Court (interposing): That you are making certain state¬ 
ments here, and you are not careful about your answers, and, there¬ 
fore, vou contradict vour own answers. 

/ %J 4 , 

By Mr. Bradenburg: 

Q. \ou went to Mr. Passano's office once, did I understand you 
to sav? A. Yes sir. 

Q. And only once? A. Only once that I can remember of. 

Q. And Mr. Soule was there? A. No; lie followed me. 
168 Q. I mean that he followed you. A. Yes sir. 

Q. What occurred at that interview? A. You mean while 
Mr. Soule was there? 

Q, Yes. A. Oh. while Mr. Soule was there Mr. Passano told him 
that the offer that Mr. Walker had made would not permit them to 
pay the Soule Realty Company the amount that they wanted to pay. 

Q,. Do you know what the first offer which Mr. Walker made for 
the farm was? Wasn't it $8,500 or $9,000? A. T could not tell you 
that, sir. 

Q. Do you know what the amount was which you finally sold it 
for? A. I could not say positively, hut, to the best of my knowledge 
and belief, it was in the neighborhood of $12,000. 

Q. W asn’t it $11,500? A. That I could not tell you, sir. 

Q. You had some trouble with Mr. Passano, did you not, with ref¬ 
erence to this sale? A. Individually? 

Q. Yes. A. Yes sir. 

Q. And you came near having a light, did you not? A. Yes sir. 

Q. Didn't you know then that this property belonged to Mr. Ward- 
man ? A. I did not, sir. 

Q. ^ <>u did not? A. Not until, as 1 remember it, I went around 
to Mr. Passano s office for Mr. Soule at that time. 

Q,. And you never called on Mr. Wardman at 1642 New York 
avenue? A. I have called there, yes, sir. 

Q. I mean with reference to this particular property? A. Not 
that I can remember of. 

Q. Not that you can remember of? A. No, sir. 

Q. Do you not recollect that at an interview had at Mr. Ward- 









LOUIS MAASS ET AL. VS. HARRY WARDMAN ET AT, . 


149 


inan s office, lie told you if you could sell this property straight, that 
he would allow you the full commission? A. I do not, sir. 

Q. You do not? A. No sir. 

Mr. Bradenburg: That is all. 

Redirect examination. 

By Mr. Gardiner: 

Q. During the time that you saw Mr. Cheslev and Mr. Passano 
coming into the office and going backward and forward, did you at 
any time see Mr. Wardman there? A. No sir. 

Mr. Gardiner: That is all. 

169 James R. Colburn was thereupon recalled for further ex- 

animation, and having been previously duly sworn, testified 
further as follows: 

Direct examination. 

By Mr. Gardiner: 

Q. I show you a note taken from the Washington Post, under date 
of November 6, 1910, under the classified advertisement^, Real Es¬ 
tate Section, pages 1 to 8, wherein this statement appears^ 

Another of Harry A\ ardman s Meridian Street apartment houses 
was sold during the week and will be held for investment purposes. 
The one located at 1488 Meridian Street, was sold to Louis Maass a 
German capitalist, for $80,000/’ 

Do you know from whom the information for this article came? 
A. No, sir. 

Q. Have you, in your office, any data that will help us in ascer¬ 
taining from whom that information came? A. I could not sav 
without making some inquiry from the editorial department, but I 
think that would be handled bv the editorial department! T think 
the bookkeeper might refresh me on that. J rather think, though 
that would be handled by the editorial department as a news item, 

but I would not say so positively, without making an investigation 
and inquiry. 

Q. Have you what is known as a real estate man connected with 
the paper, who goes around and gets this information? A Tliev 
have had at times, but whether they had at that time. 1 do not know. 
That would belong to the advertising department. 

Q. Will you make an inquiry this evening and find out! so that if 
J visit you later on in the evening, you will be able to give me some 
information along that line? A. I could go back to the office and 
make inquiries in relation to the matter. 

The Court: Very well, the witness may take such memoranda as 
he desires from the newspapers. 

Mr. Gardiner: I will ask the bookkeeper about that. 
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1 ( 0 1 hereupon the plaintiffs produced Richard S. Wolfe, who 

testified in substance as follows: That he had a delicatessen 
store in the Arcade Market, and deals somewhat in real estate; that 
he formerly ihad a wood and coal yard at 607 New York Avenue; 
he testified that he formerly owned the real estate upon which the 
seven apartment houses were built; that he paid $4,800 in cash for 
the ground in which there was in the neighborho- of 85,000 feet, 
that the price at which he purchased was not the fair market value, 
but he considered it was cheap or he would not have bought it; that 
he exchanged the property for nine houses on Kilbourne Street valued 
at $9,000 a piece. 

On cross examination he stated at the time he traded the property 
to Mr. Swartzell he did not know it was to be thereafter conveyed to 
Mr. \\ ardman: that he did not know Mr. Swartzell was the owner 
of the houses until he signed the contract. 

On redirect examination lie testified that his attention was first 
called to thcidcsire of Swartzell, Rlieem & Hensey to purchase this 
property by Mr. Gorman a real estate agent. 

J hereupon. -John T. Chesley, was called as a witness for the plain- 
tills and the following occurred. 

Q, ^ ou are John T. Chesley one of the defendants? A. Yes, sir. 

Q* Mr. Gardiner, I want to cross examine him under his answer. 

Mr. Darlington : It the Court please I do not appear for Mr. Chesley, 
but Mr. Chesley s counsel is not here. 1 do not know of any rule 
by which a witness can be called as a witness, and then his examina¬ 
tion is treated as cross examination under his answer. 

d he Court: Proceed in the regular way, and we will see if it is 
proper or not. 

Thereupon, he testified in substance as follows: That at the time 
of the exchange of the Maass Farm for the Rochester Apartment 
house in 1910, he was at 1H17 New York Avenue, N. W.; that at 
that time L. D Passano had an office in the same building; that he 
occupied a part of a room in witness* suite, occupied by some in¬ 
surance solicitors. The attention of witness was directed to his an¬ 
swer wherein he said that $919.44 commission was received hv him, 
and witness says he received $919.44 commission ; that the usual com¬ 
mission in the District was •>% and that 3% on the valuation of 
$80,000. would be $2,400. \\ it ness had no arrangement or agree¬ 

ment with Mr. Wardman before this transaction as to the amount 
of commission they were to receive. Witness was asked how he ar¬ 
rived at the amount of $919.44 and said that the offer to Mr. 
171 Wardman was changed several times; when the last contract 
was made, or rather before, he was to give witness $1,000 be¬ 
fore the amount of cash had dwindled down from $10,000, or some¬ 
thing like that to $3,000, or $3,500, and he said he could not pay 
that. That was the amount that Mr. Wardman sold the farm for; 
that witness' commission was paid out of the net proceeds of the sale 
of the farm. 
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Q, How do you arrive at the amount of $919.44? A] That was 
the amount that Mr. Wardman sold the farm for. 

Q. In other words, your commission was paid out of the net pro¬ 
ceeds? A. Yes, sir. 

Q. Of the sale of the farm? A. Yes, sir. 

Q. And that money you kept? A. No, sir. 

Q. As your commission? A. No, I did not keep it. 

Q. Tell us what happened. A. When the farm was sold Mr. Ward- 
man found out there was a shortage there of some 28 or 30 acres. 
He had to pay the purchaser, I think it was either $600 or $650. 
At that time I said to Mr. Wardman ”1 don’t expect you to pav me 
that $1,000; you have got a pretty bad bargain”. The timber on 
the property was valued at between $4,000 and $5,000, and it was- 

Q. I do not care anything about that. 


The Court: He is telling the conversation. Go on. 

The Witness: The timber on the property was valued!at between 
Four and Five Thousand Dollars. WTien I went downj to see if I 
could sell the timber for Mr. Wardman I found out it wa^ not worth 
anything, that the timber had been cut over some time previous. 

The Court: You called his attention to that fact. 

The Witness: Yes, 1 told him I said to Mr. Wardman, “Under the 
circumstances I do not expect you to pay me anything”.; That was 
the conversation that was held in the Home Savings Bank, and there 
were witnesses to that. He said: “No, you worked for; me pretty 
hard and I am going to pay this money myself,” which he did. and 
that was the difference. That was all he got out of it. He jsaid: “You 
are not getting half of the commission out of it and I will just give 
you what I get out of the farm; is that satisfactory"? “Wjhich I told 
him it was, more than satisfaetorv.” 


That he thinks Mr. 
amount. 


Walker paid $400 in cash mord than that 

i 


Q. In other words, you got the net amount that the farm was sold 
for for your commission? A. Yes,—1 think it was about nine hun¬ 
dred and some dollars after deducting- 

Q. After deducting the commission to Soule? A. 11think Mr. 
Soule got a commission of $400. 

Q. $400? A. I think so. 

Q, And $919.44 was the balance, was the net proceedb from the 


sale of the farm? A. Yes. 

Q. Over and above the two trusts? A. Yes. 

Q. Which was turned over to you? A. It was given to me. 

Q. You paid one half of that amount to Mr. Passano? A. Yes, 
sir. 

Q.. Exactly one half? A. Yes, sir. T asked Mr. MaasS if he was 
going to pay Mr. Passano a commission, and Mr. Maass said no. He 
said he needed the money and he could not afford it. and I told Mr. 
Passano at that time that whatever I got—at that time!! did not 
expect it to be over $250 and T said whatever Mr. Wardman pays 
me—the amount has dwindled down and I dbn’t know 
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172 wlictlicr T will <»*ot any commission—In it I will pay you half of 
what 1 do got. Thai was in the presence of Mr. Maass.” 

Q. 1 will ask you whether or not it was a fact that Mr. AVardman 
told you “you may have the farm for your commission/’ A. No, 
sir, Mr. Wardman did not tell me that. 


A\ itness says that he thinks Mr. AVardman ]»aid him in cash; does 
not remember how he paid him; that it was paid in two amounts so 
far as witness can remember. Witness was asked if his hooks showed 
the amount and says that his cash hook shows a credit of $450; that 
he paid Mr. Passano his half of the commission and that did not go 
through witness office. W itness just turned it over to him as lie 
promised: that at the time he turned this over, he thinks it was in 
•January or February, 1011, after the sale of the farm; that he paid 
Passano in cash; that he did not retain the check which Mr. Walker 
paid as it wa^inot given to him: the check was given to Air. Ward- 
man “It was not given to me.' \\ itness does not remember whether 
A\ ardnian paid him in cash or by check, but he remembers that he 
gave Passano exactly one-half in cash. Witness says that he gave 
Mr. Soule theinformation upon which the farm wasadvertised; witness 


was shown the advertisement but does not remember it: that witness 
guessed that Mr. Soule must have given it as witness did not give it; 
witness just-told him about the farm and Mr. Soule must have written 
the advertisement up himself; that he told Air. Soule about the farm; 
that he really did not know much about it. except what he had seen 
as he is not up on country property. That he did not see the ad-> 
vertisement after it appeared in the Washington Post; that he did 
not take Air. Soule to the farm. Witness just gave Air. Soule the de¬ 
scription oi the farm. He said he thought he could make some dis¬ 
position of it and sell it. A\ itness was asked who took charge of the 
farm after the exchange and he replied: “Why I think Air. AVard- 
man took charge of it.” 

Q.. Is it not a fact that you and Air. Passano took charge of it? 
A. No. sir. I tried to sell it. I asked Air. Passano to get somebody to 
put down there, if he could secure a man that would look after it for 
Air. Wardman, and he recommended a colored man. lie stayed 
there until it was sold. 


On cross examination the witness testified that he first became ac¬ 
quainted with Air. Passano through a Air. Tolman. an attorney of 
Washington, who owned some property here which he tried To trade 
for some properly in A’irginia, and he introduced Passano to the wit¬ 
ness as a real estate agent from Warrenton; witness was then asked 
how it happened that Passano took quarters in his office and he 
173 replied : “After 1 had met him. or I think 1 had one or two trans¬ 
actions with him, he came in the office on- day and said he was 
located at the W’ostory Building, that he had moved to Washington; 
that he had been there probably live or six months or more; but had 
not done any business, he was behindhand in his rent, his telephone 
had been cut off: he could not pay his stenographer—and 1 offered 
him office room in my office, and told him he could come there until 
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he had gotten straightened out;" that there was no partnership ar- 
rangement between wit-ess and Passano, but Passano hid his own 
separate business; that witness had nothing to do with; that Passano 
made several transactions that witness knew nothing about at that 
time, he having sold one or two places in Virginia; witness thought 
he was also interested in some business in New York as he used to 
go away and stay four or live days and a week at a time. Witness 
states that he never employed Passano as his agent in any manner 
shape or form; “he kept his furniture in there and he had part of a 
room or of two rooms.” He paid the stenographer there. We had 
two girl stenographers, and he used to have one of them write letters 

for him for which he made some arrangement, 1 don't knjow what_ 

he paid them and occasionally he would have stenographers come 
in and write letters for him.” Witness states that in this tirade of the 
Rochester he represented Mr. Wardman, and Mr. Passano Represented 
Mr. Maass. Mr. Passano handled farms and countrv prppoerty ex- 

clusivclv. 

*' 

Bv the Court: 

Q,. 5 on say you understood Mr. Passano was representing Mr. 
Maass? A. Yes, sir. ; 

Q. And you represented Mr. Wardman? A. Yes, sir. I repre¬ 
sented Mr. Wardman. 

V itness firm handled city property. 

1 he trade of the farm for the Rochester came about bv Passano 
calling witness attention to it, he said: “I have a gentlejnan down 
here in A irginia that has been after me for quite a white to make 
some disposition of his farm.” He said: “It is near Ashland.” “I 
had never heard of Mr. Maass, and 1 did not know anything about 
the farm. A\ itnes- stated that possibly Mr. Wardman might make 
a trade and he thereupon saw him. 

Q. Please detail exactly what occurred? A. Of course I knew 
that Mr. \\ ardman had these apartment houses. 1 think I ihad them, 
and I knew that either $80,000 or $85,000 was the price lid asked for 
them, for sale. I asked him if lie would make an exchange!. He said 
he would look at the property. Mr. Wardman went down to Ash¬ 
land—1 had introduced Mr. Wardman to Mr. Passano. and Mr. 
Pasano took Mr. Wardman down. I did not go try self. 1 had 
never been down there. 

174 Q„ At the time you introduced Mr. Passano to Mr. Ward- 
man. had these negotiations begun? A. They had, yes sir. 
They had reached a stage where it was necessary for Mr. Wardman to 
inspect the property, and I think Mr. Wardman had some idea that 
there had been a subdivision up to this property at Ashland and that 
he could divide up this property, part of it, in small lots, of probably 
an acre. They were selling property down there, I beliete. bv the 
foot, at that time. 

Q. Is it not a. fact you brought Mr. Passano around to introduce 
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him to Mr. "Wardman for the puqiose of taking him down? A. Yes, 
sir. 

Q. To examine the farm? A. Yes, sir. Mr. Wardman never 
heard of Mr. Pessano. 

Q. What was said by Mr. Passano, or by Mr. Maass with refer¬ 
ence to the value of the farm, as to the amount they could raise on it? 
A. Mr. Maass said he could borrow $15,000 on the farm. 

Mr. Maas said he could borrow $15,000 on the farm, but was un¬ 
able to do so and signed a contract that he would place a loan on it 
of $10000; witness states that he is unable to say whether there was 
a different contract in which Maass was to place $5000 on the farm, 
but identifies the first written contract, marked Cheslev Exhibit “No. 
1” which is as follows: 


“This agreement, made and entered into this Fourth day of Oc¬ 
tober, 1910. by and between Amelia Maass, & her husband, Louis 
Maass of Ashland, Hanover Co., \ a., parties of the firtft part and 
Harry Wardman of Washington, 1). C., party of the second part. 

“Y itnesseth, that the said parties of this agreement have mutuallv 
agreed to exchange their properties situated in Hanover County. Va‘, 
about one mile \\ est of Ashland, containing two hundred, thirty 
(230) acres more or less, and the apartment 1437 Meridian Street, 
Northwest. Washington. 1). C., upon the following terms, to wit: 

The said parties of the first part hereby agree to sell unto the said 
party of the second part and deliver same within fifteen days from 
this date, the above first described property personal and real, in¬ 
cluding all crops as per inventory. Said parties of the first part to 
procure for whoever takes title to above first described property a loan 
on said property of ten thousand dollars ($10,000) at a cost not to 
exceed 2 1 4% commission, otherwise this contract to be null and void. 

“Now. for the above described property and considerations above 
mentioned ami the further sum of One Dollar ($1.00) in lawful 
money of the L nited States, to party of the second part in hand paid 
by the said parties of the first part before signing and sealing of these 
presents, receipt of' which is hereby acknowledged, the said party of 
the second part hereby sells and agrees to deliver within fifteen days 
from this date unto the said parties of the first part, the Apartment 
House 1437 Meridian Street. Northwest, Washington. 1). C., as above 
subject to the following trusts: First trust of Fifty Thousand Dollars 
($50,000) at five and one-half per cent (5*49S) due October S, 1012 • 
second trust of Five Thousand Dollars ($5000) at five and one-half 
per cent (o\A r / ) due 5 years from date of transfer of propertv. Said 
party of second part to pay the trust of $1,000, now on propertv 
parties of the first part, first above described, delivering release unto 
them, and Five Hundred Dollars ($500) in cash. 

. H ^ further agreed that the said parties of the first part mav antic¬ 
ipate the whole or any part of the second trust. 

It is mutually agreed that all interest, taxes and insurance arc to be 
ad juste- to the date of the final closing of the contract. Each* party 
hereto to furnish at his or their own cost, deed, certificate of <»*ood 
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title (or satisfactory copies thereof) and tax certificate covering his, 
or their property brought down to date of transfer. 

(# Error made as to date of trust of $50,000 should he due July 
26, 1912. S. P. Newmyer.) I 

175 V itness says that at that time there was no arrangement 
made with Mr. Wardman about commission; witness iden¬ 
tifies Chesley Exhibit #2 as the contract which was subsequently 
signed by the parties, which is as follows: 

“This Agreement Entered into this eleventh day of October, 1910, 
by and between Amelia Maass and her husband Louis Maass of Ash¬ 
land, Hanover County, Virginia, parties of the first part and Harry 
Wardman of Washington, District of Columbia, partv of the second 
part: | 

“Witnesseth, that the said parties of this agreement hate mutually 
agreed to exchange their properties situated in Hanover County, Vir¬ 
ginia, about one mile west of Ashland, containing two hundred and 
thirty (260) acres more or less and the Apartment 143$ Meridian 
Street, Northwest, Washington, D. C., upon the following terms, to 
wit: 

“The said parties of the first part hereby agree to sell unto the said 
party of the second part and deliver same within eight (8) days from 
this date the above first described property, personal and real, includ¬ 
ing all crops as per inventory; said parties of the first part to pro¬ 
cure for whosoever takes title for the above first described property, a 
loan on said property of Six Thousand Dollars ($6000.09) at a cost 
not to exceed two and one-half per cent (2 V» r /c) commission, other¬ 
wise this contract to be null and void, and further to execute a sec¬ 
ond trust of Nine Thousand Dollars ($9,000.00) on the Apartment, 
1437 Meridian Street. N. IV., Washington, D. C., to and for the 
benefit of the party of the second part, said trust of Nine Thousand 
Dollars ($9,000.00) at five and one-half per cent (5) interest, 
payable $100.00 per month (one hundred dollars per mouth). Said 
$9000.00 to be further secured to party of second part ; bv second 
deed of trust of $4000.00 on first above described property as col¬ 
lateral. 

“Now, for the above described property and considerations above 
mentioned and the further sum of One Dollar ($1.00) in lawful 
money of the l nited States to party of the second part in! hand paid 
by the said parties of the first part before signing and sealitig of these 
presents, receipt of which is hereby acknowledged, the said party of 
the second part hereby sells and agrees to deliver within! eight (8) 
days from this date unto the said parties of the first part,!the Apart¬ 
ment 1438 Meridian Street, N. W., Washington, D. C., as;above sub¬ 
ject to a first trust of Fifty Thousand Dollars ($50,000.00) at five 
.and one-half per cent (5V>%) due July 26, 1912. Said party of the 
second part further agrees to pay the trust of One Thousand'Dollars 
($1,000.00) now on property of parties of the first." part, first above 
described, delivering the release to them; Five hundred Dollars 
($500.00) in cash and further to have whosoever takes title to the 
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property execute a second trust on the first above described property 
of i our Thousand Dollars ($4,000.00) for three (:?) years at six 
firet part ^ interest, to and for flic benefit of the parties of the 

J' U J S fl ! rt ! lcr a ~ reed that the parties of the first part may antici- 
pdtc the whole or any part of the second trust 

-It is mutually agreed that all rents, interests, taxes, and insurance 
are to be adjusted and paid to date of the final closing of this contract 
each party hereto to furnish at his or their own cost, deed, certificate 
i title (or satisfactory copies thereof) and tax certificate covering 
his or their property brought down to date of transfer.” 

1/6 ii , WaS then asked ' v,1<? fbcr Mr. Maass was able to raise 

the $<>000 by way of a mortgage on the farm as provided in 
le agreement, and he stated he was not: that subseouentlv the writ- 

, t f n . a 4> reenien< ' va f modl( ’ cd l, .v an oral understanding to the extent 
that Maass was to borrow $5000 on the farm and $10,000 or $11 00<> 

sec-ond trust on the apartment house; that there was to be a second 
trust on the farm ot $o()00 in favor of the Maass’ the second trust 
a as to be deposited as collateral to secure the pavmcnt of the second 
tnist notes on the apartment house. The last'proposition for the 
trade was submitted by Mr. Maass himself in person in Mr. Ward- 
mans office, to Mr. M ardman; one proposition was made to Mr. 
Thompson one ol Mr M ardman s partners, and he refused lo put 

tl, rough Mr Ward,,,,,, M„i aMy at the thue; fir 
Thompson absolutely rofuscKl, anil sai.I ho could not put any such 

proposition through: that the deal was finally dosed at the District 
title Company who represented Mr. Maass. 

the Q tra®‘(Ldlo n Tl!°N?si? IUeS ° f " ,e V “ ri0U ’ I,r0| ' er,ies «"»« 

Q. That is, as to any specific value? A. No. sir 
Q. What was the trade? A. They were trading equities. 

. Wdne f sa : v f thinks that Mr. Walker went up to the Home Sav- 

roSl B K nk ardman ‘ Mr - Thompson and witness, does not 

remember whether Mr. Passano was there or not: after Soule sold 

int tT 1 if XVa]ker a portage developed therein as it was repre¬ 
sented by Maass to contain 228 or 280 acres. 1 

Q. What did it turn out that there was actually in the farm’ A 
As near as 1 can recollect 202 acres. ‘ ‘ 

Mr \\ alker had the farm surveyed and he said that there was a 
big shortage 11 here and he wanted to know what Mr. Wardman was 
going to do about it, so Mr. Soule asked me to come along to his o? 

Mr'w u nt i r( 7 IuL sa ! d tIie -V had discovered this shortage and 

for 298 In'Vi' Smile V^f' 00 do r>°*t and bought the farm 
- 8 . a< ''' c .‘ s and he wanted that much, or it would have to lie 

tt 1 V'l 'T '"“done 

Mr t lL- P f' ^alber wanted the farm, and that according to 
Mr. U alkei s figures, Mr. \\ ardman would have to pay Mr. Walker 


LOUIS MAASS ET AL. VS. HARRY WARDMAN ET AL. 


157 


some money in pro rating the shortage, finally Mr. Wardman said 
to me, “see what you can do with Mr. Walker/’ So we got together 
and started at $1500 and worked down to $650 that Mr. Walker was 

to get on account of the shortage, which was the amount finally al¬ 
lowed him. 

Q. Did you understand there was any commission to; be paid by 
the Maass to Mr. Passano? A. I believe Mr. Passanoi was to get 
some commission when the deal was first started, but when they finally 
came to sign the contract Mr. Maass told Mr. Passano he 
1 /1 would not pay any commission. 

Q. Were you present? A. Yes, sir. 

Q- Mas Mr. Maass there? A. \es, sir, both Mr. Maass* were 
there.- 

Q. What did you then say? A. I told Mr. Passano that rather 
than not let the transaction go through that I would give him half 
of my commission—in the presence of Mr. Maass—whatever I got 
Q. Did Mr. Maass object to that? A. No, sir. 

Q. At the time this trade was made, did you make any; representa- 
tions to Mr. Maass, or to anyone representing him, as to! the rentals 
of the Rochester Apartment House? A. No, sir. I just had a list 
of the rentals which I turned over. 

The Witness: It was just a printed list which was turned over and 
afterwards verified. 

Witness says that lie made no representations to Mr. Maass at anv 
time as to the rentals of the Rochester Apartment House; that he had 

a printed list of the rentals which he turned over to Maass and after¬ 
wards verified. 

Thereupon Dwight Anderson was called by the plaintiffs and 
testified in substance as follows: That he was in the real estate busi¬ 
ness in the District of Columbia; and has been so engaged for twenty- 
two years; that lie is associated with Mr. Jesse Heiskell; that he has 
had general experience in all lines of real estate properties in Wash¬ 
ington , that lie has examined the Rochester on Meridiani Street the 
day of testifying and witness was asked as to the value of; the Roch¬ 
ester Apartment House and as to any differences in value between 
now and 1910. W itness says there has been a change in the value 
of the land m the last four years, and that the land upon j which the 
Rochester was built in 1010 has increased in value; that the differ¬ 
ence would not amount to over $200 or $100 a lot, or itj mi<dit be 
whatever the depth and. width is, so much more profit.] That he 
thinks the lot upon which the Rochester was, is worth 75 cents a 
square foot; that in the opinion of witness 75 cents a foot! is the full 
value of that property today; that the lot and building together is 
worth between $55,000 and $60,000, or maybe a little higher $62 - 
oOO. . Witness has examined the building and gone ovet* it/ Tl/e 
building is of fairly good material. 

On cross-examination witness says that he has testified a number 
of times in court as to the value of properties. Witness says that the 
value of properties by experts is a subject that varies and that there 
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is room for differences of opinion; that it is not a fixed science. Wit¬ 
ness says that there are thirty-two apartments in the building; that 
lie understood from the Janitor that there was a bath in each apart- 
ment; that the one room and bath apartments could be changed to 
eight apartments, cut out one of the bath rooms and turn it into a 
kitchen, and make a three room and bath apartment, and you would 
have a much better place for renting, I think. That the cost 
lib of construction is increased by having so manv baths, as the 
plumbing would be material; it is substantially like a hotel 
construction. \\ itness was then asked whether the valuation which 
he ga\e was for a cash sale or a trade; that he did not figure on trades 
m.making \aluations; that lie figured all cash values of property. 
\\ itness was then asked if there was any difference in the final analy¬ 
sis in \ allies for trades and values for cash sales, and he says that it 
was and is generally prevalent in the District of Columbia; that there 
is a marked difference between a cash price and a trade price. Wit¬ 
ness says that he has not heard of any rule that the value of a 
building is ten times its gross rental value. The best way to get re¬ 
sults he thinks on that apartment is by turning the sixteen bachelor 
apartments into eight apartments, and that brings the total rents per 
month at what \ou would get and what was told him up there down 
to about $648, and twelve times that is $7776; that lie does not know 
what the gross rentals are and did not go into each apartment, but 
took one of each kind as a guide; that he does not know if the rents 
for the apartments are different on different floors; that he was told 
that they wanted $22.50 per month for the three room and bath 
apartments, and witness put the rent at $22.o() as being reasonable; 
he was told the income from the apartment house was $8898 per year, 
not think that was possible, so he put the gross rental at 
** * n making his estimate he placed eight apartments which 

could be made into three room and bath apartments from the bachelor 
apartments and puts the rental it would bring at $22,50. Witness 
testified that he is not renting any property or apartment houses and 
has none for rent; that he never did much renting anyway and don’t 
fool with it. 


On redirect examination: 

Q. You got your information from whom up there at the apart¬ 
ment? A. From two of the tenants and the janitress. 

On examination by Mr. Darlington the witness testified that he 
got the rental income of the property as $8890 per year from Mr 
Gwynn Gardiner and witness took $1200 off of that. 

By Mr. Gardiner: 

Q. You ascertain the value as actually being rented now. A. Get¬ 
ting it from three of the tenants that are there now. 

179 Richard S. Wolfe resumed the stand, and having been 
previously sworn, is examined. 
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By Mr. Gardiner: 

Q Mr. Wolfe, you stated you paid $48,000 in cash to Mr. Sturte- 
vant. Did you pay that with your own money? A. How do vou 
mean your own money”?—Yes, sir. ! J 

Mr. Darlington: I object, if the Court please. It has already de¬ 
veloped that the transaction between Mr. Wolfe and Mr. Sturtevant 
was an independent transaction. 

fendant -° lirt 1 ^ nleSS is conneetecI in some way wdth the other de- 

^ r * ^I arc ^ ner: That is w’hat I am trying to do. 

The Court: Ask him if it w’as. 


By Mr. Gardiner: 

Q. The cash was turned over to you by Swartzell, j Rheem & 

’ a " d t l' at J' as V'f c£ f h y° u turned over to Mr. Sturtevant, 

t not : A - No - rh e balance of the cash that I required I 
raised on the houses. i M 


By the Court: 

Q. Did you get a part of it from Swartzell, Rheem & Hensey? A. 
i.’Oj sir. 

clear N ° PUrt ° f lt? A ' 11 was the houses traded clear, for the land, 

By Mr. Gardiner: | 

Q. Then you did not pay for the land until after vou <mt the 
houses? A. Not the balance of it. ~ G ine 

on^he^land d ° y ° U mean? A ‘ Whatever balance I owed 

I madron rT S ^ ^ payment you made? A - The first deposit 
Q. Yes. 

entiilvSf* 011 ; X - f the Court plea f - 1 think ^ is quite evident it is 
entirely irrelevant, incompetent and inadmissible. 

Ine Court: I have noted an exception for vou. 
that 1 ?made AS ^ ** 1 remember it "’ as $ 2 ’ 500 > the first deposit 

By Mr. Gardiner: I 

Q. How did you pay that? A. I paid that with my own money. 
By the Court: 

Q. Was that paid to Mr Sturtevant? A. Yes, sir, as the deposit 
The balance was to be paid when the transaction was made. 
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By Mr. Gardiner : 

Q. You paid that first $2,500 by check? A. Yes. 

Q. \\ hen was that paid? A. I could not tell exactly, unless I 
looked up the contract. 

Q. And the balance of it then, the balance of the purchase price, 
was paid by raising the money on the houses that you had gotten 
Irom Swartzell, Rlieem A Hensey in tliis transfer, is that correct? A. 
Yes, sir. 

Q. Did Mr. Sturtevant transfer the property to you, were the 
houses transferred to you by deed, before you paid anything more 
than $2,500 on this property? A. It was all settled in the title com- 
pany, but just how I could not tell until l seen the papers. 

Q. It was all settled in one transfer in the title company? A. Mine 
was settled there. 

Q. It was all settled i A. I think the deal was closed, yes, sir. 

* %J 4 

Mr: Gardiner: Take the witness. 

Mr. Darlington: No questions from me. 

(Witness excused.) 


ISO Thereupon Hakold E. Doyle was called by the plaintiffs 
and testified in substance as follows: That he is in charge of 
the sales department of Thomas J. Fisher <fc Company; bias'been 
engaged with that Company for twenty years; that during that time 
he has had a reasonable amount of experience with property in the 
vicinity of the Rochester but not a great amount to do with that par¬ 
ticular section: that he has had quite a little experience in the valua¬ 
tion of apartment house property; that the appraisements on apart¬ 
ment houses or the property upon which loans are made by the Union 
Trust Company, are made by Mr. Stellwagon and Mr. Fleming; that 
witness is sometimes called in but not often. 


Q. Have you examined the Rochester Apartment House property? 
A. I went through the hall today, I could not get into any of the 
Apartments. 

Q, You could not get in any of the apartments, but you know the 

property generally? A. The neighborhood, ves, sir, from the out¬ 
side. 

Q. What is the ground upon which the Rochester Apartment 
House is built worth in your opinion? A. From 65 to 75 cents a 
foot. 


Q. Has there been any depreciation, or has there been any change 
in the valuation of the ground in the last three or four years? A. 

Very little; some appreciations probablv, by reason of improvements 
around it. 


Q. Some appreciation? A. Yes, sir. 

Q. What is that property in your opinion worth as a whole''' A 
Between $55,000 and $60,000. 
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On cross-exam i nation. 

By Mr. Darlington: 

! 

Q. W hat is your basis for fixing Go to 75 cents per square foot for 
that ground, if you have any? A. Comparing it with similar ground 
in the neighborhood or other neighborhoods. I think that is a 
liberal estimate. ! 

Q. I did not ask you whether that was a liberal estimate or not I 
asked you lor your basis, if you had any. A. The first part of my 
answer covers that. f J 

Mr. Darlington: Read that question. j 

The stenographer read as follows: 

,, lmt *? ^ ur ba I sis for fixing 65 to 75 cents per square foot for 
that ground, if you have any?” 

Mr. Darlington: I move to strike out the answer as! not bein<r 
responsive. 

By Mr. Darlington: 

^_Q. \\ ill you give us some definite basis lor vour estimate of 65 to 

ubhThf “A q T C i A - ."if- ,“ s sta,ed ' '•» "'“ s by eomparison 
with the other land in the neighborhood. 

, Q; y hat la P d111 th ® neighborhood did you compare itj with? A. 

® t ie ^ ectlo . n on the east side of 14th street, where there are a 
them nUm ^ er 0 sma houses. Mr. Wardman built the majority of 

Q. When ? A. Six or seven years ago. The square foot price 
theie formuch more desirable lots, I daresay, would be not as high 
a*> bo to / o cents per square toot. 

Q. You daresay? —. Yes, sir. 

i«i And tllat - 1S as near 325 y° u can get to a ba^is? A I 

161 could compare it with any number of places. That apart- 

portant'street ” °" ‘ VWy Mrr °"' streel - and * 'f y »»im- 
Mr. Gardiner: Very what? 

The Witness: Very unimportant. 

By Mr. Darlington : 

• WK dei,th of a lot a disadvantage or an advantage, where it 
is available for apartment houses? A. It is an advantage 'for apart- 
ment houses I understand Mr. Wardman paid something like 75 
cents a foot for the property. P 

a font } °a Rasing this on hearsay testimony that he paid 75 cents 

a foot? A. I thought it pretty accurate at the time. 

Q. from what source did you derive that information? k. It was 
generally understood in real estate circles. 

Q. Hearsay? A. Yes, sir. 

ra™'ert? >0 \ e Said in- paid 0ne doIlar a fodt for this 

P or eitv . A. I think my figure of bo cents to 75 cents a square foot 

is an exceptionally liberal estimate. f 

11—3064a 
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Q. You have been rather a frequent witness as to values in Wash¬ 
ington, have you not? A. 1 am called in very frequently. 

Q. Very frequently? A. Yes, sir. 

—. Do you find that your valuations agree generally with other 
men in your profession or do you find a great deal of disparity with 
other men? A. 1 have been the middle man very often. 1 have 
been asked by both sides many times to give estimates, and 1 have 
had all kinds of experience. 

Q. Is it or not a fact that your valuations, as a rule, are sup¬ 
ported by other men or differ with other men in the same business? 
A. I do not know that I have ever thought of that matter. 

Q. Don't you know that there lias been a wide difference? A. 1 
know that that is not so. I don't know that I have been supported 

bv them exaetlv. 

_ «/ 

Q. Don't you remember that in the condemnation proceedings on 
the property near the Zoological grounds, about a year and a half 
ago, in which the Clapp estate was involved, that there was a differ¬ 
ence of 50 per cent between your valuation and that of the other 
men? A. 1 did not appear as a representative of the Clapp estate. 

Q. I did not ask you whom you represented. A. And therefore 1 
did not estimate the Clapp property. 

Q. Is it not a fact that in that condemnation your valuations 
differed as much as 50 per cent from the other men? 

Mr. Gardiner: You mean the Swaync property? 

Mr. Darlington: The property embraced in the condemnation 
about which he testified. 

The Witness: The property about which 1 testified was owned by 
the Swavne estate. 


By Mr. Darlington: 

Q. 1 am asking you whether or not your valuation of the property 
about which you testified, differed as much as fifty per cent from 
the other men who testified? A. T absolutelv do not know. It may 
be true, Mr. Darlington, but I will say that of the three witnesses who 
appeared for the property owner—and 1 was one of them—I was the 
middle man. 1 do not know what the other side put on, but I do 
know that the verdict was based on my figures. 


Mr. Darlington: I move to strike out that, if your Honor please, 
I have asked him with reference to the variation between his estimate 
and that of the other men and nothing about the verdict. 

The Court: That mav be stricken out. 


By Br. Brandenburg: 

Q. Is there any difference between the cash value and the trade 
value of property? —. There should not be; \ know there has been. 

Q. Have you not always testified in other cases that there is a 
marked difference between the trade value and the cash value of 
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property? A I probably testified the same way. There usually is a 
difference. 1 here is no rule by which you set a trade value. 

i Qo Dldn 1 yo , u n te ^ if 7 P°«itively in the Forrest case that 

18- there was a marked difference between the trade value and the 

„ t 5‘. j , valueV A. I do not know what I said in that case? 
q. Didn t you so testify? A. I do not know what 1 said. 

Q. Is there or not a difference? A. There should not be. 

£. did not ask that. A. There is a difference in the majoritv of 
times, depending on the standpoint of the actual value in bach case. 

Mr Bradenburg: I move to strike out that statement of the wit¬ 
ness that “there should not be.” 

The Court: It is not responsive; of course. 


By Mr. Bradenburg: 


Q. Do you follow any rule in reaching an estimate as to ihe valua¬ 
tion of property as to the gross income—by using the gross income 
as a basis? A. I do. \ 

Q. What is your rule?. A. My rule has been, in the else of an 

apartment house, to take six times the annual rental, with tlie ground 
value added. \ 

Q. Suppose the gross annual rental of this property was approx¬ 
imately say, $8,o00, and the ground cost approximately ten or twelve 
thousand dollars; what would you say would be the valub of that 

$6? r 000 ent h ° USe ' A ‘ 1 Sh0uld figure h som ewhere around about 

Q. Suppose you compute it. A. Well, $63,000 Yaliiino- the 
$63 U 00 d 0 at $10 ’° 00, U would be $ 61 >°°0 and at $12,000 it Would be 

. f In givi " g your . estimate of the value of this apartment house 
at from fifty-five to sixty thousand dollars, did you follow that rule? 
^ n ivi 1 wa y anc ^ checked it up bv another rule. 

Q Did you take as a basis the gross annual rental basis of the 
apartment house ^ A. I had it given to me as approximately $8,900. 
H■ 88,900. A. Yes, sir. 

J he y' y ° U , did , n0t multi P ly l) y six and add the value of 
value of^the land! ! bUt UOt y ° UF Xlllue ~ l added ^ my own 

Q. What did you add the value of the land at? A. Between sixtv- 

seventy-five cents per foot. That gave me something around 
$/,o00 loi the value of the ground—say seven thousand dollars. 

tS?obo 1X V nie |^Ann° () ’ th 1 , ai ? nual rental > ' v °uld be something like 
$o3,000, plus $/,000, would be $60,000. 

Mr. Gardiner: What was the other rule to which vou referred? 

A. cubed up the building as closely as T could bv looking it over 

nnXV/® °P tsid e. I may be wrong in my figures, but I figured 300 - 

building, and adding $7,000^tVthaf wouM °be ^O^di^000 

uJ ‘rss and sixty t,iot,sand 4»^ * 
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Bv Mr. Bradenburcr: 

w O 

Q. Aon have a loan on the Cardoza Apartment house, have you 
not? 

The Court: What is the question? 

Mr. Bradenhuri>;: I asked him if he did not have a loan on the 
Cardoza Apartment house. 

The Court: I do not think that is material. We will not go into 
that. 


1<S;> Thereupon IT. L. Bust was called as a witness for the plain¬ 
tiffs and testified in substance as follows: That he is a real 
estate broker having an office at .1400 II Street, N. \\ ., has been en¬ 
gaged in the real estate business since LS87; has had general ex¬ 
perience as a real estate man with property in the neighborhood of 
the "Rochester Apartment House; that he went through that building 
on the morning he testified with Mr. Doyle: It is very hard for wit¬ 
ness to say what it is worth. The ground would be worth about 
seventy cents a square foot. That the whole building be considered 
being worth SoT.oOO. \\ itness does not think there has been any 
material change in the value of the property in last three years. 

Dn cross examination witness testified that it is verv hard to fix 
ihe value oi ground because there is a great deal of difference in the 
opinion of men who deal in real estate as to value; that he does not 
believe he could fix a range of difference; that lie could not as satis¬ 
factorily fix a value as if he made a thorough examination. Witness 
says that he think* this property is worth more as apartment houses 
than for small houses, and that his value of seventy cents a cubic 
foot is for the apartment house. 


Q. Do you (know of any land in that neighborhood that you could 
get for seventy cents a foot? A. I bought! on Park Road, near Six¬ 
teenth Street, on the north side for eighty cents a foot. T consider 
that a very much better location. 

Q- distance from this property? A. About two or three 

squares south. 


Thereupon, IIkkhkrt Maass, one of the plaintiffs testified in his 
own behalf as follows: That he is one of the plaintiffs; that he first 
met Mr. Passano when he and Mr. Wardman came to see the farm; 
that he listed his property with Mr. Passano in the earlv part of 1910; 
when they received a letter from Mr. Passano to the effect that he 
had heard that we desired to sell our property; he sent a blank which 
we filled out: he had heard that we desired to sell the propertv and 
asked us if we would list it with him, enclosing his listing blank and 
asking us to fill it out, which was done; that the property was listed 
for sale with Mr. Passano at $20,000 with the exception of 
1S4 certain of the personalty, or $25,000 as it stood as a whole; 

that was in the early part of 1910, nothing was heard from 
Mr. Passano until the late summer of 1910, at which time they wrote 
him asking whether he had been able to do anything, and he replied 
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that he had not, but he thought if we would he interested and will¬ 
ing to take income producing property in Washington in exchange 
he thought he could arrange the matter; whereupon they wrote him 
or further information at which time he submitted the Ilochester 
i partment House; that it was not named then, hut I named it It 
was the property at 1438 Meridan Street; he said it was one of seven; 
that all but two had been sold prior to that time; he enelbsed therein 
a rent statement which he said he procured from the owner, and an 
expense statement; that it showed a gross rental of $8,898 per vear• 
it was based on $<41. a month; these letters were addressed to either 
witness mother or lather and not to him; witness was living with 
them; that alter some letter writing backwards and forwards we said 
to Air. 1 assano or wrote him that we felt interested in the matter 
anil the owner of the apartment house should come down and look 
o'er the farm so that we would not he put through the tinnecessarv 
expense of going to Washington if no deal could he arranged, in 
other words ll he did not want to make the trade; “our ifeal purpose 
in that of course, in addition to that was to get the owner down there 
and talk to him and get him to go into the matter.” Witness does 
not recollect exactly whether or not Mr. Passano and Mr. Cheslev 
came down first, or they came up to Washington first; the dates are 
mixed in his mind; that they saw Mr. Passano and Mr. Chesley- be- 
foie they saw Mr M ardman and the matter was gone over; Witness 
sip that he and Ins father came to Washington to the address which 
Air. 1 assano had given them; that the first address was on his sta¬ 
tionery as the V estory Building, and that after that he used blank 
sheets, and gave his address as 1017 New York Avenue; that they 
(ame to \\ aslungton and went to this address: thev did hot see Mr 
1 assano s name there, hut they saw the name “Cheslev Building ” 
and they recollected that they had at one time received a’letter signed 
Chesley «te (he'dev,' advising them that a letter which they had ad¬ 
dressed to Mr. , assano would he attended to shortly, as Mr. Passano 
was away; that they asked someone there, (not seeing Mil. Passano’s 
name) where Mr. Passano’s office was; that they said that thev did 
-. o_ not know, but to ask Chesley & Chesley who knew everybody 
18o in the building and owned the building; that tlieiic they saw 


what they 
who came 
oduce vou 


the stenograj>her and told her who they were and 
wanted and she said lie was there and called Mr. Passano, 
out and we spoke a few words, then he said: “I want to intiouuce you 
to Air. Chesley my associate in the matter, I am now with him”- 
witness said: ‘1 thought you were in the AVestorv Building,” and lie 
said he had moved to Mr. Cheslev’s office; witness'savs that after some 
general conversation between Mr. Passano, Mr. Chesley his father and 
himself, Mr. John f. Chesley ordered the automobile and took them 
down to Harveyfor lunch, Mr. Chesley, Mr. Passano, wit- 
ne^ father and witness and made a very good impres¬ 
sion after lunch they took them up the 16th Street 

road o the apartment house; that they looked the property over; 
that thev went m; that they saw one four room apartment and one 
bachelor apartment; that he believes they stated that tlie janitor 
vas out so that witness and Ins father did not see the downstairs at 
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all,, witness says they then went into a more detailed description of 
the property on the way back to their office. They stated to witness 
and his father that tlie building rented for $8,898, and that while it 
was not fully rented it would soon be fully rented being practically 
a new building; that the building was not completed; that w r ork was 
being done on it; that the fire escapes had not been completely put 
up, the\ said the loan value of the building was, in their opinion, 
about $60,000, because they had mentioned that it had a $50,000 
first trust on if and a $5,000 second trust, which they stated had been 
placed on 1 lie apartment house payable $150. per month; witness 
says they asked with regard to the first trust as to renewal of it, asked 
that some definite arrangement be entered into with regard to that 
renewal, at which they laughed and said: “\\ hy that is a matter of 
course. 1 hat will lie renewed ; It is held bv a very wealthy firm in 
the City, who have practically unlimited funds at their‘disposal, 
and whose business is lo make loans, and they do not want the 
money back at all—instead they have money to loan.” The matter 
was passed oil as nothing. He doesn’t know that anything more oc¬ 
curred, so we said we would go home and make a contract; a contract 
had I icon submitted to trade our farm clear, complete for the apart- 

r!lL 1<ni>i0 ’i *° a $50,000 first trust and a second trust of 

$o 000 payable $1.»0 a month; that they returned home and after 
talking it oyer made them a proposition for the exchange, “the exact 
details of which I don't recollect.” Witness savs that before that Mr 
1 assano in one of Ins letters had stated that one of the most important 
points involved m the exchange was how much could be actually bor- 

rmvc < on the farm: witness told them that they did not know 
.Kb exactly as they had not had occasion to borrow the limit; that 

they had had loans on it of approximately $6,400, counting 
principal and interest notes; 

Objection was here interposed to witness testifying as to the con- 
enfs of letters, he was asked where the correspondence was that oc¬ 
curred before the deal and he replied that a great deal of the cor¬ 
respondence and other papers he just chucked all away after he lost 
the apartment house; that he had some few papers but has verv little 
of what preceded with reference to the apartment house; witness says 
that they cou d borrow $10,000, possibly $15,000 on the place to¬ 
gether u if h all the personalty, the timber rights, etc., in other words 
everything on it they thought might be hypothecated for that 
amount, although they made no investigation to that effect. After 
they wrote the letter making their proposition, Passano and Cheslev 
came down to the property; that Mr. Passano and Mr. Cheslev ad¬ 
vised hem bv telegram that they were coming down to the property; 
that they did come down and had a blank contract signed: “Harry 
Uardman by Percy Thompson, Attorney” for the exchange, those 
contracts specified there should be $10,000 borrowed on the place. 

The \\ itness: That was the first one they brought down and the 
corrected ones T don't think we ever saw copies. 

The Court: He is referring to the first contract? 

I he fitness; Yes, the one they brought in blank. 

Mr. Gardiner: Yes. 
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That that which appears in blue purple ribbon was! filled out 
which represented the terms of the transaction; that the\i closed up 
and agreed to borrow $10,000 on the place for Mr. Wardidan’s bene- 

it, that before this contract was signed they had several conversa¬ 
tion.^, Mr. \\ ardrnan had been down before the contract was signed' 
he thought at first \\ ardrnan came to see the propertv first, but he 
believes they came to see the apartment first; he does not recollect 
exactly; m any event Mr. IV ardrnan came down and we had a con¬ 
versation together with Mr. Passano and Mr. Cheslev concjerning the 
property at which time we went into the details of the transaction. 
Mr. ! assano and witries-' father were walking ahead and Mr. Ward- 
man and witness were walking in the rear; that witness 1 asked Mr. 
W ardrnan whether he put a different price on his property for cash 

j!,™ hc re I )!icd “No” that it was the same price; that it was 
*80,<>00 for cash or trade, and that he would not make a trade unless 
lie got cash value; unless he got the same value he would if he had 
the money. \\ itness says that the contract that they signed provided 
that they should borrow $10,000 on the farm and witness identified 
Cheslev Exhibit #1 as that contract. Witness was then asked as to 
his statement of the loan value of $60,000 on this! property; 
lo/ he said that the property was represented to hup as bein" 
worth $80,000. The loan value was $60,000; thajt they ex¬ 
plained the value to us by saying that the gross rents froni the state¬ 
ment they furnished us were $8,898 and they said the faiir value of 

the building would be ten times that, but that we could Have it for 
$80,000. 

Q. What did you toll him? A. I told him we had been advised 
jus I said before, that the trust was held by very wealthy I people in 
Washington who had unlimited funds at'their disposal land there 
would be no question regarding a renewal; that it would cost one 
per cent commission, which was actually charged. I then! said that 
this $500 would come out of the net surplus of rents, after allowing 
the amount they were to have on this second trust, bccausje we have 
practically no other resources, and of course, this $500 will have to 
come out of the building in some way. 

Q. A\ hat further, ii anything was said by ]VIr. AVardnian or bv 
Mr. Passano at that interview? A. NothingTurther that I recollect 
of special import along these lines. 

j 

That he does not recollect of anything further of special import 
being said along these lines; that nothing further was said about, the 
value of the apartment house, other than that values were arrived at 
on that basis. hen asked what was said by either Mr. Wardman, 
Passano or himself as to the value of the farm at that tilde witness 
replied that they had listed the farm with Mr. Passano add several 
other agents, “\Y e valued the property complete at $25.000that 
there was no comment made on that by Mr. Wardman or! Mr. Pas- 
sano; they said that Mr. Wardman desired to have the farm for 
either a young man friend or relativewhom he wished to set jup in the 
dairy business, and that was the purpose of this $10,000 loan to fit 
the farm up the way hc wanted to; to set him up in the dairy busi- 
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f 1 ¥ r - ^f rdma " and Mr - Passano told them this at the 

time they were down there ; Mr. Wardman only came once. We saw 

him onh once in the whole transaction; that Mr. Passano and Mr. 
Chosley came down the second time; the first time they came he 
thinks, vas shortly after Mr. Wardman’s return. Mr.'Wardman 
onl\ came down once; at the second visit it was more about the ques- 

nws er ™?’ We had , a fV lall y a r recd to Ill;, ke the exchange provided 

S WnidmmT Tw a reacI l ed nothing was said to witness 
, about \\ ardman having guaranteed the $50,000 first 

ruM note; In at the first time witness heard of that was towards the 
last of the negotiations with Swartzell, Rheem & Hensey; that he 
i heal(1 it positively; that he heard rumors of it. shortly after 
1SS -V began to look for the loan elsewhere, after the first 
negotiations with Swartzell, Rheem & Hensev had fallen 

S vawic 'V ? i ln 1 forni ; lti 1 on lhe >’ received was when 

i , ' ^ Hensey advised them by letter that they would 

ha\e to consult Mr. \\ ardman as he was the guarantor of the note. 

Q. When Mr. Passano and Mr. Chesley came there what, if anv- 
nng was saK! about commissions? A. When we listed the farm 
villi Mi. 1 assano originally we had agreed tq pav 5% commission 
m the event there should be a sale. But when we came to Washing- 
bin and met Mr. CliesRy. who Mr. Passano said was associated with 

and tW w ll"T irSC V Sa t ld a- ¥ e ,r G ° nly goms to I»y r >% commission, 

;'. i " 1 ! 1 have 1 to . 1 : e d ' vlded among you two to which thev agreed 
ut the\ Mould diude the commission which we were to pav So 
when they came to the closing up of the deal on the terms of the 
contract, we figured that 5% of $25,000, would he $1,250 W 
much as we had comparatively little cash and only were to get $500 

Pa -inn !; f \7 >U rf' 1 10r< ? wa * n . ot cash enough to pay that. So Mr. 
assano and Mr. Chesley in talking of the matter first suggested that 

"e give a note reducing the commission to $500 

Q. To give a note to whom? A. To them,' to give a note or 
ra her for father to give the the note. Of course I am merely speak- 
nu> of what happened then. " 1 

*50 otw 't th + ere T a,K,U ! cnou « h , notes l*»ng given now, the 
? * , ^ tnifct on the apartment and the second trust, and the 

whichof e ,nn ~n U we did not feel like giving another note, 
Minch of course, would have to he met and would amount to reduc¬ 
ing our investment that much; that the only basis upon which we 

''I' 1 ', }? y }T v° nn,11 ssion would lie that a greater proportion of cash 
sliou.d l>e taken out of the transaction, that we would then he will in- 

iholwr n U ! lad to h , ave cash difference paid, so that 
the> could go to Germany: the first contract was signed up on the 

were I U R^ Ir ' S ,es ey and M . r ' Passano "' erc th erc; that the time they 
eie talking about commisison was not the first time thev came but 

he m Vr” e " + { ,e r A h ® ( ‘ ontract was to be signed up; anvhow it was 
he first lime that the question of contract arose. Whether or not 

• came to the farm once before and talked with us about the con- 

Wt Ct W ' V<? S ?, V the 1 ,n / irst Washington he does not recol- 

t? hut had seen them before the question of the contract arose. 
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•They agreed to reduce the commission to $500 and suggested that 
we give them a note, and witness states that they said that would be 
the same thing practically as paying cash, so then we Said, “We 
just can t do it; that is all'’; after some talk back and forth; that 
AT" V n^ e( U P un ^I two o’clock in the morning, Mr. Cfyesley and 
Mr. Passano spending the night at the farm; that after sortie further 
talk it looked like the whole thing was off on the question of com¬ 
mission. Mr. Passano and Mr. Cheslev got in a corner and talked 
and argued and they finally came back and said, 

“ Well > of course, we want some commission out of this, still 
lb9 "'e are very anxious to close a deal of this kind; it will give 
us a great deal of advertising, and if we please you this time 
you probably will exchange the apartment house for smaller houses, 
which will give us commissions from you then,” and “so on”; “We 
want to get the thing closed up, and we will just knock off our com- 
mission. We thereupon said: “All right.” 

One time when Mr. Passano came down himself and they were 
hanging lire on the negotiations for the loan, the first trust on the 
farm he was sitting out on the porch and said: “Cheslev and T have 
knocked off our commission for this, and I think you ought at least 
pay our expenses to Ashland.” That they agreed to do it and it was 
charged to them in the Title Company settlement: 

To trips to Ashland . <£35 yp 

Telephone to Jacksonville.. . . . . . . . J 7.75 


M it ness states that they were winding up some of thciif business 
in Jacksonville and while there they got a telephone from his 
mother that Mr. Passano had gone there with these second trust 
notes on the farm, which were to his mother's order although thev 
had been ordered otherwise; that they telegraphed Passano that the 
deal was off until they could investigate. Mr. Passano called up and 
explained and the matter was settled satisfactorily; that in the state¬ 
ment furnished them of the gross rents, according to the approxi¬ 
mated expenses it made something over $4,000 net: that he does not 
lime that statement, the insurance was given in that statement as 
$50 per annum they were told that the insurance ran for $50,000; 
<0 co\er the first trust to its maturity; thev were surprised at such a 
small amount for the premium and that $120 would be charged 
against them in Title Company’s agreement; but when the settle¬ 
ment came instead of the insurance being $50 it was $360 for three 
years and they were actually charged in' the settlement $235.67 for 
the unexpired term: that it was finally settled on that basis; that thev 
telegraphed to Mr. Passano and Mr. Cheslev and to the Title Com¬ 
pany that they had to have this immediatciv and would hold them 
responsible for delay in the settlement; that they received no reply 
and they then called Mr. Passano on the telephone; that it was then 
that he told them that the statement showed a charge of in- 
190 surance for $235.67; Witness asked how much the check was 
for and lie said $400. Witness said it should be around $100. 
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^ itness testified that the payment on the second trust which came 
due on November 2b, after he came to \\ jishington and took charge 
of the apartment house, as lie was unable to pay, as he used the 
balance of the November rent to live on; “1 had no money myself’; 
that being unable to pay this $100 lie explained to Mr. Wardman 
and I told him 1 would give him an order on the first day of Decem¬ 
ber rents to cover this and he said, ‘‘let it go until tin*' first of De¬ 
cember" which witness did and paid it out of the December rents. 

When the interest on the first trust fell due on .January 2(5, 1011, 
witness said that he had about $/()(.) left out of the money from the 
settlement and did not have enough cash on hand to pav it, after 
taking care of the small amount which had been sent toGermany 
tor the people to live on they had to have some additional money in 
order to establish themselves, and 1 suggested to Swart zell, Rheein & 
Hensev that 1 would turn over to them what money we had and give 
them a draft on the next month's rent to cover the deficiency as far 
as possible, as 1 had no money to give them, which proposition they 
turned down. 

Witness further says that after paying expenses at the interest 
period there was always a deficit. 

W itness produced a statement of the receipts and disbursements 
monthly of the apartment and was then asked as to the amount that 
was left after paying interest, taxes, etc., to which he re-lied it did not 
include unpaid expenses or liabilities. 

Q- Tell us what it averaged a month? A. Well, T cannot do that 
from this. He- is a column showing the gross recipts and here is a 
column showing what was paid out each month. Now for these in¬ 
terest period-, there was always a deficit. 

Q. You know what it was; how much it was? A. How much was 
what. 

Q. The net income? A. After making payments there was prac¬ 
tically nothing over and above expenses. I had to send money to 
my people in Germany to live on and to meet the interest, and at one 
time there was practically $1,400 deficit, which I had to make up. 

The Court: W hat you had to send to Germany has nothing to 
do with income from this property. 

Mr. Darlington: It was taken out of the income. 

The Court: Certainly, it had nothing to do with the rental. 

Mr. Gardiner: 

Q. Taking into consideration what he had to pay Mr. Wardman 
on the second trust—the interest on the trust—what was the net in¬ 
come from this apartment? A. On an annual basis, there was prac¬ 
tically nothing left. 

That he had no correspondence with Mr. Wardman about the re¬ 
newal of the first trust when it came due or was about to come due. 

The following correspondence passed between the plaintiff Louis 
Maass and the defendant, Harry Wardman. 
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Maass Exhibit #1. 


Washington, D. C., 

April |l, 1912. 

Mr. Herbert Maass, 1438 Meridan St. N. W., Washington, D. C. 

Dear Sir: 'lours of even date at hand and the contents duly 
noted. | •’ 

It seems to me that you are old enough to realize tbit one can 
ne\er tell to whom they may have to turn for favors. IThe other 
dealings that we have had together were so transparent las to who 
would do the dictating that you little thought vou would! ever need 
any assistance when this loan fell due, but now it is verv evident in 
my mind that vou are ready to eat out of my hands, and] as I have 
said, you are old enough to know better. 

However, when you get ready to pay off this $50,000; first trust 
mortgage and pay up all interest and all back notes (second trust) 
in accordance with what we think is right, and not what vou think 
is right, (because now is the time when you reallv should have no 
consideration) then at such a time, we will prohibit give vou the 
necessary assistance, but until you get your new loan, and the monev 
to straighten up these matters, 1 wish you would not write me any 
more letters. Very truly yours, ! 

(Signed) “ " HARRY WARDMAN. 

A colloquy thereupon ensued between counsel in which Mr 
Darlington stated the expression “eat out of my hands!’ did not 
originate with Mr. V ardinan. To which Mr. Gardiner replied that 
he was reading from the letter, whereupon Mr. Darlington stated- 
iou know perfectly well what the expression meant. 

Washington, I). C., 

March 30, 1912. 

Mr. Herbert Maass, 1438 Meridian Street, N. W., Citv. ! 

Dear Sir: In answer to yours of March 29. we would rather vou 
make arrangements to pay off this second trust, if possible! 

Our business relations have not been satisfactory and the sooner 
they come to a close, the better it will please me. 

Yours very truly, 

(Signed) ' ’ HARRY WARDMAN. 

Washington, D. (p., 

December 4[ 1911. 

Mr. Herbert Maass, 1438 Meridian Street, N. W., City. 

Dear Sir: 5 our letter of December 2nd, received, and with ref¬ 
erence to discounting your second trust notes, would sav it is verv 
evidence that you take me for a “damn fool ” * 
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Your notes are at the Home Savings Bank and when yon get ready 
to pay them, you will pay their face value. No proposition 1 receive 
from you will he even considered. My business relations with you 
are to be transacted through the Home Savings Bank, and such busi¬ 
ness consists in your paying these notes. 

Verv trulv vours, 

(Signed) " * HARRY WARDMAN. 

302 Witness says he had no description of the farm except that 
advertisement of Soule Company; that is a correct description 
except that they have only two horse-, whereas we have in fact four 
horses; that witness had no special inventory at the time of the sale 
of the farm, but they made an estimate in order to arrive at the price; 
that he told them the land with the trees on it, the timber and the 
other wood we valued at $17,000: that the house which they built 
on there cost approximately $4000: that was new; it was put up-in 
1007 or 100$; there was a barn which was put up on the property 
and that was estimated at $1000; a pedigreed — for which we had 
been told they had been offered $500; and which they valued at 
$500; that the various things made up the $25,000. That they ex¬ 
plained this as regards the crops that a part of the corn crop was 
farmed on shares and that the man, subject to certain advances which 
they had made him was entitled to one half share of that corn crop 
“Lather told them that and so did T. ?? Witness made no independent 
investigation as to the value of the property here in Washington; 
they relied on the statements made by Mr. Passano and Mr. Cheslev; 
that witness knew nothing of the value of real estate in Washington; 
that his father knew nothing of it: that they believed the statement 
that the apartment house was worth $80,000. Witness was then 
asked whether he would have made the trade had he known the prop¬ 
erty was not |worth that amount, and he replied: “That is a hard 
question. Suppose the apartment had been worth a little less “we 
might—1 do not know what we might have done.' 7 

Q. Have you any knowledge of the fact that Mr. Cheslev was Mr. 
Wardman’s agent? A. No. sir. 

Q. When did you hear of such a thing? A. Well, the first definite 
news I had that Mr. Cheslev was Mr. Wardman’s agent was in their 
answer to this suit. 

Q. Did you believe that Mr. Cheslev was your agent as well as Mr. 
Passano's agent? A. No, sir. 

By the Court: 

Q. Did you expect them to do this work for nothing? A. No, we 
expected to pay them. 

Q. You finally convinced them that they ought not to be paid 
anything? A. We told them that under the circumstances we did 
not see why we should. 

Q. (Interposing.) Didn't it arrouse your suspicions at all after 
you found they were not getting anything at all out of it? A. We 
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were not suspicious because we were paying their expenses and they 
were not actually out anything. 1 

Q. You think that is sufficient explanation of all the work they 
put on the deal? A. Yes, sir. jn 

By Mr. Gardiner: 

J 

Q. Mr. Maass when did you, if at all, first learn that the value of 
the property here was not worth $80,000 as represented. A. 
193 When 1 attempted to renew the loan, although, of course, I 
heard of it from the standpoint of talking with people about 
the surrounding property. But the first really definite idea we got 
was when we attempted to renew the loan. 

The Court: You knew what the income was long before that? 

A. Yes, sir, we knew what the income was. 

By Mr. Brandenburg: What have you to say as to the fact that the 
last instalment of interest was not paid when due? 

A. On the first trust? 

Q. 4 es, sir. A. Well, that interest and principal manured at the 
same time, and the situation was such that we had the money and 
were ready to pay that interest provided the first trust i-ould be re¬ 
newed. But when 1 ascertain- that it could not be renewed, and I 
realized it, realized that $1800, amount- to practically everv dollar 
my family had in the world, I absolutely refused to pay it. In fact, 
they had lost everything in that deal, and if I had ptiid over the 
$1800 they would have been absolutely without a cent. | | 

Q. IV lien you received that telegram from your mother about the 
prospects of its being arranged in Germany, what, if anything did 
you do? A. The prospects of its being arranged in Germany had 
been communicated to me in letters before that, and the cablegram 
announced that the negotiations had been concluded, but that the 
matter would be delayed until August 15. I went to the office of 
Swartzell, Rheem <fc Hensey and asked for an extension. 

Q. Did you believe that was so? A. I was fearful it epuld not be 
done, because I had not only tried to get it in Washington, but in 
Boston, New York and Philadelphia. 1 thought that if it could not 
be gotten in America, surely, it could not be gotten in Germany. 

By Mr. Gardiner: Before Mr. Darlington cross-examines you, I 
want to ask whether or not you ever got any money out of the farm 
at all. r l he testimony shows that there was a second trust on the 
farm put up as additional security for the second trust oi(i the apart¬ 
ment. Did you ever get any money out of that? 

A. After we lost the apartment house, we lost that tooj 

Q. Mr. Wardman got that? A. Yes, sir. 


By Mr. Darlington: 

Q. You say you listed your farm with several agents? {4. Yes, sir. 
Q. How long before your transaction with Mr. Wardman ? A. T 
do not recollect. I, personally, did not list them. Father listed 
them. 
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Q. Do you know that it was listed with several agents. A. Yes, 
I do. ’ 

Q, "Y on listed it with Passano, as far back as It) 10, a vear before 
the sale? A. Yes, sir. 

Q. How soon after this property was conveyed to your mother 
Mas it that i ou took charge of the income? A. I took charge of the 
entire property on November 7. after T arrived in Washington. 

Q. About a month after the trade? A. Yes, sir, two or three 
daAS after the settlement was made to us and thev had <r one to Ge v - 
manv. 


Q- Hmv long niter you had taken charge did you learn that you 

Mould not clear half of the rents? A. I M-as doing M'hat M'ith the 
rents? 


Q- That j ou Mould not clear half of the rents above the expenses, 
l ou say these men told you that the gross income M-ould be $8000 
and that \ ou M'ould clear about half? A. They said M*e M’ould clear 
about half M-hen it M-as fully rented. 

Q. How soon was it fully rented? A. I could tell from mv books 
It was considerable time after that, but never during the time that 
SM-artzell, Rheem & Hensey had charge of it. 

Q How long was it after you took charge of the property, before 
you found that the expenses M-ere more than half of $8000? A. Whv 
practically as soon as I arrived there I saM- the situation. 

Q. You discovered that misrepresentation, if it. M-as made to you 
M-ithm a month after the trade was made. A. Yes sir 

Q. Did you? A. Yes, sir. 

Q.. You never had any occasion to change that view of it either 
did you? A. No sir. 

194 Q. You never saw any condition after you took charge of 
it under M-hich the income M-ould be one-half of the rents? 
A. No, sir, m hen I say net income,” I mean less the second trust 
payments of $100 a month. 

Q. How soon did you find that there M-as no surplus above the fixed 

charges. A. As soon as I arrived there. I prepared a statement at 
that time. 

Q.. So that more than a year before you applied to Swartz ell, 
Kheem & Hensev for a loan, you knew there was no surplus of in¬ 
come above the fixed charges. A. No; I did not say that at all. I 
said when I took charge of the building it w*as paying $500 a month 
and on that basis there M-as practically no surplus, but at the time 
it was filled, there was an income of $700 a month, from which there 
was a surplus. 

Q. How much? A. I cannot say that without consulting mv 
books. * J 

Q. Are they here? A. Yes, sir. 

Q. I wish you M-ould tell us what it is. A. I have already put in 
a complete statement covering the time I had charge of the building. 

Did you not testify in chief that the net revenue was practically 
nothing above the fixed charges during the time that you had charge 

of the property. A. I said M-e never got anything out of the prop¬ 
erty M-hen M-e had it. 1 1 
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Q. Well, your experience with that property extended over two 
years? A. Twenty-two months. 

Q. And during that time you found that there was no pet income 
above the fixed charges practically? A. Do you mean taking the 
whole tune? 

Q. T mean during your whole experience with it? Is it not a fact 
that you found it was practically paying no net income during the 
period you had it above the fixed charges? A. Not during mv ex¬ 
perience. At one time it was paying a surplus. 

Q. When was that? A. When it was fully rented. 

Q. When was that? A. About a year after I took charge of it. 

Q. About the latter part of 1911 or 1912? A. Yes, sir/ 

—. 1 ou found then that it was not misrepresented; that it was a 
good paying proposition. A. I merely can repeat that the property 
when f ully rented was better than when empty. 

Q- Yes ’ of , A - (Continuing:) But at no time showed 

$4,000; no, nor half that. 

Q. Did you or not find at any time during your management of 

this property that it was a good paying proposition, paving an income 

above the fixed charges? A. Yes, sir, when it was fullv rented 

Q. Y our only difficulty was that you could not keep it"fully rented? 

A. 1 kept it full during a great part of the time I had it, it was weli 
rented. f 

Q. During a great part of the time you had it then? Dei I under¬ 
stand that it was a good proposition during the greater vkrt of the 

time you had it? A. ihat statement that I introduced dpeaks for 
itself. ; 

19o Q. ! am speaking to you? If, as you say you kept the 
. apartment .fully rented for the greater part of the j time you 
were in charge of it, is it not true that you found for the greater part 

ot tne time that it paid a good income on the investment? j A Yes 
sir. “ j ’ 

Q I oi the most of the time it was a good paying proposition then? 
A. les, sir. 

Q. That was the whole time your family owned it? A. Swartzell, 
Kheem & Hensey handled it at first. 

Q. That was the first six months before the property was fully 
rented? A. Yes, sir. 

Q. Novv, if it is true after you had succeeded in getting it rented 

pretty well, you found it a good paying proposition at the price vou 

paid for it, what do you mean by the statement that the representa- 
noil— 

Mr. Gardiner (interrupting): What page is that? 

Mr. Darlington (continuing) : —that the representations made as 
to its value by Chesley & Cheslev and Passano were false and un¬ 
true and known to be such, and that the same was not worth more 
than the first trust? 

« Ann Ve11 ; for / h / rea ?° n , th ey represented the building would pay 
$4,900. net and it would be a seventeen per cent investment. It did 
not pay $4,900 and it was simply a six per cent investment. 
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Witness’ attention was then directed to his statement in the bill 
that these men knew it was a fact that the property was not worth 
over $50,000, and he replied that at first there was a great deal of 
money coming in and he treated it as income but very soon realized 
that it was simply an amortization of the capital; witness was then 
asked that if during the greater part of his management of the prop¬ 
erty he found it a good income proposition at the price of $80,000 
paid for it, why he states in his bill and swears to it that at the time 
they bought the property it was not worth over $50,000 and he re¬ 
plied : ‘As I said there was a great deal of money coming in and I con¬ 
sidered it income, until I realized that we should lose the capital, that 
that income was simply part of the capital’; when asked if he means 
to modify the statement made shortly before that it was a good prop¬ 
osition at $80,000, he replied that he is not changing anything; *1 
simply say that during the time 1 had it, 1 did conecmsider it to be a 
proposition paying a good income until I realized that it was merely 
part of the capital that was coming in, for the reason that we lost the 
capital'; his attention was called to paragraph 10 of the bill where it 
is charged that every dollar the property was worth was $54,000 and 
asked if he still says that and lie replied, ‘approximately, of 
course’; 

196 His attention was then called to the averment in the bill 
that Mr. Wardman well knew that the property was not worth 
more than the first trust and when asked whether that was true he re¬ 
plied “yes, sir.’' 

Q. At page 14 of the petition 1 find you say: “Harry Wardman, 
with the assistance of the other defendants as set forth in this petition, 
procured the property of your petitioners, as well as their second trust 
notes, for no value"—Do you mean the property was worth no more 
than the first trust? A. 1 consider that the first trust represented the 
value of the apartment. 

Q. You mean to say that the apartment house was worth nothing 
over that? A. In other words, that the first trust on the property 
represented approximately the value of the apartment house. 

Q. If that is true, whv do vou denounce in your bill Swartzell, 
Rheem & Hensey as robbers and state that you would publish them 
in a booklet as robbers and frauds because they refused to renew the 
first trust on the property which you now say was worth not more 
than $54,000. A. 1 do not believe I called Swartzell, Rheem & Hen- 
sev robbers or anything like that. It is not in the bill. 

Q. It is in your correspondence? A. I do not recollect saying they 
were robbers. J said I considered we had been legally robbed and I 
wanted the public to know about it. 

Mr. Gardiner: You wanted what? 

The Witness: I wanted the public to know it. 

By Mr. Darlington: 

Q. In your letter you state: “All these facts will make interesting 
reading in our booklet, and how we were ‘legally robbed’ of our for¬ 
tune in dealing with your firm and Wardman.” That is because 
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refused to renew the loan for their clients for the full value of the 
property ? A. At that time I was dealing with Swartzell ,j Rheem & 
Hensey presuming that the loans that they had placed were bona fide 
loans. 1 had no reason to suppose they would loan one man the full 
value of the property and then refuse it to another. 

Q. ou ha\e stated that you knew from the time you fiist began 
collecting the rents that there was no net income from the iapartinent 
house. A. T said- 

Q. (Interposing.) Here you say that you have been legally robbed 
by them and that you are going to publish it in a book.' Have you 
any other grounds lor charging legal robbery except their refusal to 
loan you the money.'' A. It was not the refusal to loan the money. 
I t was the circumstances surrounding the transaction, and! the ne»o- 
tiations leading up to it. 

Q. What act of Swartzell, Rheem & Hensey did vou object to 
other than their refusal to make the loan? A. I objected to the fact 
that when I first applied to them to make it, instead of stilting that 
they would not renew the loan, they put me off, and said “Wait 
until three or four months until it was due.” Then when T applied 
to them they not only refused to renew the loan but foreclosed it 
After selling out, they sent us a statement showing $1,200 still due 

, , " ^ t tliei made the same loan to Hr. Ward- 

man that they told me they could not do for me. 

Q. Did these gentlemen ever encourage vou to believe that thev 
would renew the loan for you? A. No, sir. 

Q. If they ever made any statement to you about ivaiting or 
putting you off in that way, why is not that fact mentioned in your 
correspondence with them? A. It probably never occurred to me 
as material I believe I stated in part of my correspondence with 
►Swartzell, Klieeni & Hensey something about it. 

That Ihc first letter to Swartzell, Rheem & Ilensey about the re- 
newal of the loan was dated February 13, 1912, which was followed' 
two days later with the statement that they would not renew it that 
was five months before the loan was due;“that gave him time to go 
to Boston, I lnladelphia and New ^ ork in order to arrange for *1 
renewal. & 

197 Q. You are aware, are you not, that in addition to the loan 
they had the personal guarantee of Mr. Wardman? A. I 
was not aware of that, I was not aware of the fact that Mr. Wardman 
personally guaranteed it. 

Witness says that he never inquired about it; that the property 
would never have been purchased had they known there would have 
been any trouble about the renewal of this loan; that thev had to 
put everything they had in the world in the property without any 
assurance that we would be able to get these renewals as they came 
due; that lie “Believed that if they put it on for us at first, thev 
would put it on for us the second time”; that he was not aware that 
Wardman personally guaranteed the loan; that he never advised 
Swartzell, Rheem A Hensey that the reason he did not nav the first 
12—30G4a 
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instalment of interest that fell <luc in January, 1911, was because 
thev had more insurance to pav than they thought they would have 
to. 

Q. Before I come to that, you said in your hill that this farm, 
which went into the Rochester Apartment house deal, represented 
the entire savings of your entire family? A. Practically; yes, sir. 

Q. But you do not say “practically” in the hill? A. Yes, sir; 1 
say that represented practically everything we possessed. 

Q. At that time had your family any property in Florida? A. 
No, sir. 

Q. No property interest there? A. No, sir. 

Witness then stated that he had an interest in some lots with his 
partner in Pennsylvania. Witness' attention was then called to his 
letter of February 9, in which he asked Swartzell, Rheem & Hensey 
to hold off on the January instalment of interest, and in which die 
said: “I do not like to impose too far on tlie patience of your firm, 
hut it just seems impossible to raise any money now, still, if they 
will only hold off a little while longer, 1 think I can get all things 
straight and lie on my feet again. If I can't get the money in New 
York, I will have to go to Florida, and foreclose the trust we hold 
there, through default of which interest, 1 am now so tied up.” 


Q. You say you had no interest in Florida at that time? A. 
There was some money due us—it was not a trust—and I did not 
see fit to advertise mv affairs. 

4 / 

Q. You said you had no interest in Florida? A. You asked if 1 
had any property interest. 

Q. Have you or not? A. No. 

Q. Why did you write: “We are going to foreclose there” if you 
had no interest there? A. There was some money due us which was 
not paid, which I was going to get. 

Q. When you wrote that you were going to foreclose the trust, 
you had no trust there? A. No. sir. 

Q. Why did you write that? A. T knew we had money due us 
and that I could get it, I thought that was the best explanation to 
make. 

Q. I am not charging you with misrepresentation, hut you say, 
“1 will have to go to Florida and foreclose the trust we have there.” 
Did you make that statement? A. As I have said before, we had 
money due us, which 1 was going to collect. 1 thought that ex¬ 
planation would seem so weak and so uncertain that there was a 
better chance to get the extension by stating a stronger reason which 
was what I did. 

Q. By stating something stronger than the truth? A. Yes, 
sir. 


198 Q. If you had been looking to these rents with which to 
make the payments, why did you write to these gentlemen 
that the reason you were tied up was because you did not get this 
money from Florida? A. There was a deficit, and when it did dome 
in, the matter was settled. 
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THE ROCHESTER. | 

This modern building was completed in the fall of 1910. 
E<!nipped with the very best fixtures, designed for comfort and con¬ 
venience, in the very best location in the city, many feet above the 
level of the business section of the City of Washington; 20 minutes 
lide from the Capitol and Lnion Station and a quarter of an hour 
irom the business district, it is calculated to meet with tin* wants of 
all seeking a home. There are thirty-two apartments, as per 
itemized rental statement on following page, all outside rooms, plenty 
oi air, light and room. The fixtures for this building were'especially 
designed, are of (lie very best that money could buy. The house¬ 
keeping apartments are all equipped with gas ranges, sinks, garbage 
chutes, china closets, large porches, independent of fire escapes, and 
m the basement there are laundry tubs provided for the tenants- 
also a large, commodious locker. The janitor looks after the build¬ 
ing and the wants of the tenants. All apartments have hath rooms, 
filed and with best fixtures. The building is steam heated; gas and 
electric lights serve for light and cooking. The lot is 60 by 157 
leet, leaving lawn space in front and on both sides. The floor halls 
in parquetry in the halls and apartments, while the first floor halls 
front are tiled. Vestibules trimmed in marble. One of the features 
ol the building is very great number of commodious closets in each 
apartment. The building is constructed with iron beams apd girders 
thruout, effectually preventing sagging or settling. The building is 
built on the modern popular plan, being broad and “spread out” 
icither tlui/ lip in tlie air, and as there only four stories, i.j e. three 
flights of stairs, an elevator is unnecessary, thus saving that item of 
expense. Hardwood finish, well lighted halls, beautifully decorated 
apartments, combined with rents within the reach of all, and a solid 
lasting construction make this building an unusually desirable and 
profitable investment. 




Rental Statement. 


First Floor: 

No. 1 East front.. 

2 East middle 

3 East middle 

4 East rear... 

5 West front. 

6 West middle 

7 West middle 
<S West rear.. 

Second Floor 

No. 21 East , front. . 
“ 22 East middle 
" 23 East middle 
24 East rear... 

“ 25 West front. 

** 26 West front. 

27 West front. 

“ 28 West rear.. 


4 

rooms, 

hall and bath $32. 50 

1 

u 

(i 

15.50 

1 

a 

it 

15.50 

4 

u 

tt 

30.50 

4 

u 

a 

32.50 

1 

u 

tt 

15.50 

1 

a 

tt 

15.50 

4 

a 

a 

30.50 


5 rooms, 

hall and bath $35. 

00 

i 

it 

11 

15. 

50 

i 

it 

(£ 

15. 

50 

4 

tt 

U 

30. 

50 

4 

a 

u 

32. 

50 

1 

a 

u 

15. 

50 

1 

u 

u 

15. 

50 

4 

u 

u 

30. 

50 


Third Floor: 


No. 31 East front.. 

“ 32 East middle. 

33 East middle. 

34 East rear.. . . 
“ 35 West front.. 

36 West middle 
“ 37 West middle 
38 West rear... 


5 rooms, hall and hath 


i 

u 

u 

i 

u 

u 

4 

(6 

a 

4 

U 

u 

1 

i( 

u 

1 

a 

u 

a 

a 

u 


$35.00 

15.50 

15.50 

30.50 

32.50 

15.50 

15.50 

30.50 


Fourth Floor: 


No. 41 East 

front. 

. 5 rooms, hall and bath $32.50 

“ 42 East 

middle. 

. 1 

U 

u 

13.50 

“ 43 East 

middle. 

. 1 

U 

u 

13.50 

“ 44 East 

rear. 

. 4 

u 

u 

28.00 

“ 45 West 

front. 

. 4 

u 

u 

30.00 

“ 46 AVest 

front. 

. 1 

u 

it 

13.50 

“ 47 West 

front. 

. 1 

u 

a 

13.50 

“ 48 West 

rear. 

. 4 

u 

a 

28.00 


































[On left margin:] Apartments Nos. 21, 31, 41 are eacli provided 
with commodious front balcony. 

[On right margin:] Rear apartments, Nos. 4, 8, 24, ^8, 34, 38 

48 Jill llUVA Iotmki 


44, 48, all have large, individual porches. 

I 

Total Kents, $741.50 Monthly or $8,808.00 Annually. 


There are a number of furnished bachelor apartments of one 
room, hall and bath, with about $i 50.00 worth of new furniture 
in same which increase the rents over above statement which is 
for unfurnished only, about $50.00 per month or $600.00 a year 
making the total gross rent ’ 


$791.50 monthly. $9,498.00 annually. 

The running expenses for the building are, approximately: 

Janitor . 

Fuel . 


Lights . 15.00 

Water . 


Taxes. 

Interest on $50,000 1st 


Total expenses . $366.67 


Gross rents. $791.50 

Total expenses . 366.67 


$30.00 monthly 
40.00 

15.00 

5.00 

$360.00 
480.00 
180.00 
60.00 

$90.00 

$1,080.00 

47.50 

570.00 

.229.17 

1 

2,750.00 

$366.67 

$4,400.00 

$791.50 

$9,498.00 

366.67 

4,400.00 

$424.83 monthly 

$5,098.00 s 


4 his net income on the equity, capitalized at 5 per cent, the usual 
income rate, would place the value of the equity at over 100,000 
dollars, and I will sell at a figure to net a good' fifteen to twenty 
per cent income on the equity, and on terms to suit purchaser. 

this is one of those rare investment opportunities that Ire from 
time to time thrown on the market and immediately taken up by 
investors who desire an investment that is not onlv a sood income 
producer, but will also increase, thru appreciation in the value of 
the property, as is the case with all property in the Nation’s Capital 












where the government is spending millions of dollars'yearly, not 
to speak of the forty millions of dollars salaries paid out to govern¬ 
ment clerks and by them spent in the District, and especially are 
values of real estate rapidly increasing in this aristocratic and desir¬ 
able northwest residence section. The building is located two squares 
north of Park Road, overlooking Rock Creek Park, midway between 
Fourteenth iand Sixteenth streets, the latter of which is the new 
Gettysburg highway and now is the most beautiful avenue in the 
city, and thereon, within a few blocks of this apartment, several 
new embassies and many costly residences are located. 

The car service is unexcelled, being on two lines—the main line 
of the city—the 14th street line, is one-half block from the build¬ 
ing and thei Mt. Pleasant line onlv a few minutes walk in the other 
direction*. 

For further particulars and information apply to— 

HERBERT MAASS, 

“The Rochester,” Apartment Two. 

1438 Meridian Place, N. W., Washington, D. C. 

Telephone, Columbia 3067. 
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arJl3 n i?12 1 ^S I>0n ide lr nt j fied „ a 11 letter written by him dated Febru¬ 
ary 1.5, iy12, and was asked as follows: 

Q. Now, on February 13, 1912, you wrote Swartzell, Rheem & 
Hensey about the apartment house—“This property has proven such 

cideTto'h hl satlsfact0ry and lucrative investment that we have de- 
cided to hold same as such, —is that true? A. That we had de¬ 
cided to hold the property?_ ^ 

voulrll?wK] in t K 'v. n a< ? pI ' 0Ve . n sueh a lucr «tive investment that 
.you had decided to hold it as an investment? A. That is a statement 

winch vv as partly colored with a desire to get the loan 

■ X°“ ,riean partly untrue? A. It is a statement of opinion. 

Frnm y0U foUn( v. % factory and unusual investment? A 
I rom the money we had gotten from it, yes, sir. I did think it was 
an unusually profitable investment until I realized that thie income 
f T ^ Property m reality constituted a part of the capital. 

hftSn l“nS 5 " M “ ““ “P“ rt ™"‘ « 

"- aS f hen ^ n t d t0 his statement in his letter of 

abou «ooon 12, wherein . h e said that “The property is bringing in 
about $9,000 a year, and that means three times the interns? The 

loan would therefore appear conservative.” He was asked whether 
and he reoTie F three , times interest from the property 

ana ne replied. 1 he figures speak for themselves.” 

Q. You say the property brought in $9,000 a year and that was 
three times the interest? A. That is, of ciurse, gross ! 

i ii- tni e as y° u testified in chief that there was practically no 
surplus left out of that amount after paying fixed charges? A I did 

that tLe ’ l T l that tliie' buikh 
iull and at itb best there was a surplus. 

No si^anfhlTthr had n ° fa \ dt t0 , find with the investment? A. 
in o, sir, and had the money continued to come in permanentlv m 

55 ould probably have not kicked because 5ve 5vere satisfied with the 

m< A ey ^ vvas com mg in at that time. 

Q. So that after fourteen months’ experience with the nronertv 

the money that was coming in 5vas satisfactory to you? A. Yes, sir.’ 

Witness was then shown a pamphlet which he identified as bein? 
published by him advertising the Rochester for sale which he had 
printed during the end of his ownership, he thinks it wS in J “t 

« si* 

follows: (PtaX'SSS'iSr tl,e b0d - V 0f the «• - 


(Here follows reproduction of pamphlet referred to.) 


AVAILABLE 

, bound volume 
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200 The Witness: Here is the check with which T paid for this 
book, it is dated August 17, 1911. 

Witness states that it was printed by him towards the latter part 
of his ownership, but is unable to say how much before without look¬ 
ing through his books to give the exact date. Witness was then 
asked when he destroyed his correspondence having previously stated 
under cross examination that he had destroyed it when he had be¬ 
come disgusted with the transaction, and he replied “Possibly a few 
days after he left the apartment house." 

Q. How docs it happen that you still -reserve your correspondence 
which vou offer in evidence? A. That occurred after the foreclosure. 
Also there was some among the other tiles.—I destroyed whole files— 
which I thought might be of some use at another time. 

Q. How about these letters here—this letter of 1912 that was be¬ 
fore you gave up the apartment? A. Yes, sir, I considered them 
important. 

Q. You preserved some of your letters and some of them you de¬ 
stroyed? A. Most of them I destroyed. 

Witness was then asked: 

Q. Do you believe in the sanctity of an oath? A. Certainly. 

Q. Do you believe in the Bible? A. Yes, sir. 

Witness was then handed a letter written bv him under date of 

4 / 

December 17, 1912, in which he savs: “1 am not a believer in this 
rot called religion—if it were true and there were a God legal robbery 
would not be permitted." etc. Witness was then asked: 

(). Do vou still mean to sav that vou believe in tlie Bible and the 

^4 4 •/ 

sanctity of an oath? A. Yes, sir; 1 do, and 1 will tell you. When I 
wrote that letter, 1 realized that everything in the world that my 
family had—everything in the world that we had,—had been lost; 
1 realized that it had killed mv mother, T realized that my father 
was an invalid with three minor daughters on his hands, and I here 
with my wife and child on my hands a pauper-—I was crazy when I 
wrote that letter, and anvbodv else in mv circumstances would have 

• 4 / 4 / %J . 

been so too, I believed in nothing. 

Q. Mr. Maass you knew that Mr. Wanlnian sold this apartment 
within three or four months after he got it from you? Did you not? 
A. I did not know he had sold it. 1 knew there had been a transfer 
of title. 

Q. I)o vdu not know that this farm was sold to Mr. Walker within 
three or four months after the deal? A. I know he came to my 
apartment and said he had bought the farm. 

Q.. Did you not go down there and try to collect some interest? A. 
I desire to explain that because it is misrepresented in Mr. Ward- 
man’s answer. The circumstances of that transaction are simply that 
the firm of Sutton and Company, holding the first trust on the 
property, on which we held the second trust, telegraphed me the first 
trust interest had been defaulted—the ITome Savings Bank said the 
second trust interest had been defaulted—and T prepared a check 




LOUIS MAASS ET AL. VS. HARRY WARDIIAN ET AL. 181 

for $J30.2° and Jmd that check certified to take out this note, and 
\\ent to Mr. W alker in Ashland and told him that this interest would 
iia\e to be paid. He said he had sent the money to the Sutton & 

femlTT ‘ dI} A g °w g „ t0 Send the mone y t0 the Home Savings 
Bank. I said to Mr Walker—personally T thought he was not tell¬ 
ing the truth-r said to Mr Walker, “Let me take that check to the 
Home Savings Bank I had my check certified to take that note out 
and thus prevent a foreclosure. 

Q Didn't you know at that time that Mr. Walker was the owner 

* r!Tvj rm ' , kne "' ie was represented to be the owner. 

, • ' V [ )U 1)avc a n . v reason to believe he was not? A. Not at that 

time Imt. subsequently. 

-,77 I)l ?“’ t . he 00,1,0 to .V om ' apartment a month or two after he 
. uchased it to see you about the sewerage system and told you he 
had bought the farm ? A. A es, sir. I said that before. 

"by did you swear 111 your petition and charge Harrv Ward- 
n.an with being in fact the owner of said farm and property 9 A I 

901 T 1 y T X W ly , : 1 did knmv that M r. Walker liel^ the title, 
“ U1 b,lt 1 also knew that it had been transferred to a second party 

w ho now held the title. But T did not know that Mr. Ward¬ 
ian did not own the farm for the reason that Mr. Wardman, after 
ie foreclosure, transferred the apartment house to a man by the 
name of Mc Abert who then put on a $5,700 trust to secure bugle and 
.iter deeded the apartment to Cugle who now has title.! Bones in 

teTSrZ 2SL < V I 3‘ !tUI t - " ,c wi 

i neretore, it the title to the farm was transferred twice and the title 
to the apartment house was transferred twice, and the apartment 
house still belongs to Wardman, I believe it logical to safthTthe 
farm also belongs to Wardman. 1 

Q. M hat 1 want is a definite answer yes or no? You knew when 
you swore to tins bill that Mr. Walker was the owner of that plop. 

v "V 1 know 1 k «ew he held the title. 

w-.v AT rivP M, i‘- Walker had 110 interest in the matter in any 
"a\. A. I did not know it. 1 

t |,e Q f J"‘! ,‘ h «‘ %; y»Ik«r <1M not tell you lie owned 

know M -' \v ii M Wt ,k f. r said lie mvned the farm. How did — 
know Mr. M alker was telling the truth? I found one situation in 

the apartment house and I reasonably took for granted it was the 
same situation with the farm. T ine 

«w 1 }, n r 8 *i says <hilt bef T I >un ‘hasing the apartment house that he 

• i lSt of'tl c° a,>artn ? n - \°, USe and ‘T’ two a P artm ents; that lie saw 
% tbc 00( ‘ u 1 V an ^ ln thc ves tibule; that he did not go into the 
fine of Sw artzell, Rheem & Ilensey before thev purchased it to 

,T/?’ tbe nnn'ber of tenants in the apartment house; witness was 
asked whether he <hd not go to Swartzell, Rheem & Ilensev’s office 
and examine the leases before he purchased the apartment to which 

apartment l ! dld + n0t r ? collect ha Y in S ?eon the leases’until the 
apartment house was turned over to them by Swartzell Rheem * 

Hensey when l,c took charge of it himselfrix months kfterwt 

bought it; witness attention was called to the fact that in his hill of 
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complaint be charged that the tenants in the apartment bouse were 
not bona fide tenants and be replied: “there was a man in apartment 
51 between the time that settlement was made and the time I got 
there, as I was advised, had gone out and I was further advised that 
a number of tenants in the building had received free rent as a- in¬ 
ducement to take an apartment in the building.'’ lie was then asked 
whether from his personal knowledge every tenant in the Rochester 
was a bona ifide tenant on the first day of November, when he took 
possession and control, and actually paying rent, and he replied: 
“Yes, sir.” 

Witness was then asked: 


Q. How many acres were there in this farm? A. I understood be¬ 
tween 228 and 280. 

Q. And you sold it for how much? A. 280 acres more or less. 

Q. Don’t you know that at that time there were not 230 acres in 
that farm? A. None of us knew exactly. 

Q. Don t you know that at the time 8 acres had been sold off that 
place? A. 1 do not know it. 

Q. Don’t you know you were paying taxes on less than 221 acres? 
A. I do not know; father paid the taxes. All I personally knew 
about the si/,e of the farm was that the man who was selected in con¬ 
nection with the $5,000 loan for Mr. Wardman, and, as far as I 
understand, at Mr. Wardman’s request, to prepare the deed for the 
farm, placed tlie size of the farm in the deed and we surely took it 
for granted that that man, making a $5,000 loan knew what was in 
the farm. 

Q,. Didn't your agreement call for 230 acres of land? A. More 
or less. 

Q. Is it not a fact that you subsequently commented on the fact 
that you were perfectly safe and had been released because you had 
used the expression “280 acres, more or less”? A. I would take it 
for granted that that would he more or less. 

W itness was then asked: 


Q. Did Mr. Wardman ever offer to give you back your property 
alter you first had trouble with him? A. 1 went to Mr. Ward- 
man— 

J hje Court: Can’t you answer that directly? 

202 The W itness: No, sir; he offered to buy the apartment house 
hack from us at something like $62,000, or something like 
that, the exact figure I do not recall now. That was the conversation 
which took place in Mr. Wardman’s office shortly after the shortage 
in the land occurred. 


By Mr. Brandenburg: 

Q. Is it not a fact that Mr. "Wardman said he would trade you 
back the farm provided you gave him back the apartment house? 
A. He made no such statement at that time. 

Q. Didn’t he do that in the presence of Mr. Chesley and Mr. 
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Chaney in his office? A. I do not know. 

Q. And Mr. Lampton? A. Well, Mr. Chesley and Mr. Lampton 
were present at the conversation to which I referred at that time. He 
did not oner to give the farm back, but he offered to buy the apart¬ 
ment house for $62,000 or maybe $65,000. j P 

Witness stated that his father placed a value of $500 on the stallion 
and when asked whether he did not know that it was an old horse 
and was killed within a few months after the farm changed hands, 
he replied that Mr. Walker told him that. 

Witness stated that his mother died on August 22, at Charlotten- 
uirg, (lermany; that the property was advertised for sale on August 
—, the very date bis mother died; that his father issued an announce¬ 
ment of her death in which lie said among other things that after a 

lllne * s hls ' v,f0 died at the age of 43 years; witness 
s ate* that he does not know that she died from peritonitis and there¬ 
upon translated the certificate of the hospital from the American 
Consul at Berlin as follows: 

“Herewith we certify that Mrs. Amelie Maass, living with her 
husband, Louis Maass, Sybel Str. 36, Charlottenburg, qn the 18th 
day of August, 1912, under the serious sym-toms of purulent peri- 

hmiUs, was delivered to the sanatorium Xoniggratzerstr. And on the 
22nd of August, died. 

Ihe peritonitis was the result of an accumulation of pus in the 
ovary, which broke through into the peritoneal cavity.” 

Witness states that the reason he did not pay the last instalment 
of interest on the first trust was because they thought thev were <m- 
lng to lose the money; that he had the money with which to pay it 
but \\ ouId not do so until the first* trust was renewed. 

W itness attention was then called to the following statement ap¬ 
pearing in one of bis letters to Kwartzell, Rheem & Heiksev which 
was offered m evidence, and was asked whv lie made this statement- 
-Noting your statement that you don't understand whv the money 
shou d have been sent to Germany so far ahead of time,''that is verv 
simple. 1 he negotiations have been pending for some time and 
were closed quite a while ago, and when closed, it was required, be¬ 
fore anything could be done, that the-money to cover everything we 
had to pay, should be placed in the people’s hands. This was done 
and sent the July rent and the remaining $500 T had borrowed, over 
at once, as soon as in hand, therewith completing my part of the 
matter, as far as 1 could help at such enormous distance, which 
handicap, you must also consider that I am laboring under He was 
then asked: * 

i 

Q. Is it true that you sent this money to Germany? A. No sir 
Q.. Why did you write that? A. I wrote all that because, as I 
said before T was fearful these negotiations in Germany would not 
go through and what little money we had accumulated out of the 
rents represented everything that my family had gotten out of the 
investment, and I realized that if I paid the money to meet that in¬ 
terest they would be absolutely, penniless, and I wrote that letter to 
have an excuse for not paying the interest. 
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Q. Swartzell, Rheem & Hensey having agreed to defer and to ex¬ 
tend the time to August 15, if yon paid the interest, you told them 
untruly that you eould not pay the interest because you had sent the 
money to Germany? A. Yes, sir. 


20:1 On iredireet examination by his counsel witness stated that 
he did ha\e the money at that time in hank. 

Witness states further that he collected all the rents from the apart¬ 
ment house for the eight months up to the time of the sale; that he 
paid nothing on the taxes or interest on the first trust; he states that 
the receipt- from the building were very much larger while he had 
the property than when held by Swartzell, Rheem vt Ilensey. 


204 Thereupon Allen MuLank Alert was called as a witness 
for the plaintiff in substance as follows: that he is a cigar clerk 
in the cigar store of Mr. Rogers; located at 1404 G St., N. W.; that 
he is a single man and has no income except his salary; that he has 
no means: declined to state what salary he received on the ground 
that it is a personal matter; that he never owned the Rochester 
Apartment House only as a straw man. Witness defimed a straw 
man as being a man used by real estate firms in a real estate trans¬ 
action where the parties to a deal did not want their names known; 
witness' attention was directed to a deed from Harrv Wardman and 

it 

Thomas P. Bones to witness, conveying to witness, under date of the 
Mist of October, 1912, the Rochester Apartment House. Witness says 
that he paid nothing for it. and received no compensation for acting 
as a straw man, except a small sum, less than $25. Witness' atten¬ 
tion was directed to the deed of trust made by him on this property 


for $7,500 dated the ISth day of November, 1912, and witness says 
that he signed those notes and made that trust as a straw man; had 
no interest in them. Witness says that he has no income except his 
salary, that his salary is not a high salary, and he is glad to get a 
chance to make an honest dollar or two, and that he acts as a straw 
man for that reason. 

On cross examination witness says that lie has no judgments 
against him; is not a married man, and that he has acted as a straw 
man in other transactions and for others, besides Mr. Lampion, and 
he acts as a straw man for anyone who is reputable and honest; that 
his intention is not to be a straw man in anything but a legitimate 
transaction; that he has a cousin whose name is William Stone 
Abert and who is a member of the Bar with whom witness consults; 
that the small amount he receives acting as a straw man is compen¬ 
sation for his services rendered and the time it occupied; that he lias 
consulted Mr. Abort in regard to a case in which trust notes were 
given: there are cases in which he has not had an opportunity to 
consult; in one case he turned it down. 


Thereupon Andrew Martin Curry testified for the plaintiffs in 
substance as follows: That he was a printer located at 017 E St., 
N. W.; that he has been part owner of that business since last No¬ 
vember: that I he knows Mr. Rheem and Mr. Hensey of the firm of 
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Swartzell, Nheem &, Ilensey Company for a good many years; and 
lias acted as a straw man for them ; does not know whether he 
20o ever owned any property in the 1700 block oh Kilbourne 
1 lace; that lie acted in some transactions for them, but wf so 
it appears on the record; that if a deed from Kheem & Swartzell as 
1 rustees and George C. Brown purchaser for the foreclosure sale to 
Ouny in recorded, and il it bears witness 7 signature is he the party 
1 so he had no interest except as a straw man, that lie cbuld not tell 
the tacts in any single ease as he has had no many transactions as 
a straw man; Witness attention was called to a deed from Clarence 
Kheem and George W. F. Swartzell Trustees, and Ceorge C. Brown 
purchaser lor the foreclosure sale to Andrew H. Curry, dated No- 

f‘ r i o’n? r ° tS 90 to 98 > in< *hisi\'e for $5,580 each ; making 

a total ol <>I 14,000, the property being improved bv 1725 i'27 ''>9 ’Ml’ 

dd :55„ 'SO and ’41 Kilbourne Place, N. W. Witness say! he acted as 
«i straw man m the transaction; that he had no interest in the prop- 
eity, that lie |>aid nothing for it; that he gave no monev for it him¬ 
self ; witness attention was called to a deed of trust to Mi\ Rheem and 
Mr. Hcnsey to secure II. T. Jones on this same property, dated Novem¬ 
ber 20, 1.)()(>, recorded on the 27th for $0,750 on each lot and $500 
second trust on each lot, this being the same property, the Kilbourne 
>. treet property; witness was asked if he knew anything of that trans¬ 
action, and says that he does not know; could not sav whether he 
got any money from the mortgage. Witness says he has been a straw 
man for most of them and that lie did not keep a record of the trans¬ 
action. That he has received as much as $10,000 from Swartzell 
Kheem & Hensey but it may not have been on this property. 


Q. Did you ever// keep books? A. No, sir. 

Q. Did you ever have a hank account? A. Yes. s«r. I have one 
now. 

Q. Did you ever have a hank account then? A. No, not that 
I know of. 

Q. When did you first have a hank account? A. In this year 
it is a savings account; that is all, 1 may not have much in it. ” 

1 hey could not tel] whether he had any money from that mort¬ 
gage as "1 have had so many transactions, that I cannot till. I have 
been straw man for most all of them. 1 could not keep a record of 
all the transactions.” That he could not tell whether he was a straw 
man in this transaction as it has been four or five years back, or 
longer. If the papers hear'his signature it must be bond fide; that 
he has never been married. 

Q. Did you ever see this gentleman before, indicating Mr. Herbert 
Maass. • A. I might have seen him. 

Q,. 1 will ask you if he did not come to your printing place at 617 
K Stiect, N. Y., on or about the 29th of May this vear and ask you 
about this transaction that I have asked you about? A, I do not 
know. I think he said—a gentleman was there—so many people 
come in there, inquiring as to whether I have title in my name 
and things of that kind, that on such matters I always refer them 
to my lawyer. 
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Q. A\ ho is your lawyer? A. Mr. C.eorge E. Emmons, and further- 
more, I referred him to him didn't I, at that time in my shop (ad¬ 
dressing Mr. Herbert Maass). 

Q. You remember his coming there? A. I could not tell you, 
but if lie did come there I referred him to him. I do not know 
whether it was for this property or not. 

Q. ^ hat do you mean by saying a moment ago “I believe 1 re¬ 
ferred you to him looking at Mr. Maass. A. I mean if he was 
there 1 must have referred him to Mr. George K. Kmtnons, because 
1 have no recollection having told anybody about the property. I 
always refer them to liim. 

206 Q,. 1 ask you if he did not on that day, ask you, at that 

time, at your oil ice, what your connection with this trans¬ 
action was, these Kilbourne Street houses, that I have examined 
you about, and if you did not say that you were the straw man for 
Swartzell, Rheem Hensev? 

Mr. Darlington: Is counsel laying the foundation to impeach 
his own witness? 

Mr. Gardiner: Yes. 

i he A\ it ness: I do not know whether it was for this property or 
not. 


Mr. Gardiner: 1 am also refreshing his memory. 

Q,. I asked you whether or not he did not come to you—Mr. 
Maass at that time and place, and did not ask you whether you 
knew Richard S. 'Wolfe, and if you did not tell him yes; he was 
a straw man too? A. 1 told you, (addressing Mr. Maass) Mr. 
M olfe was a straw man? T do not know Mr. Wolfe. If he told 
you I said that he told you an infamous storv. I never told that 
man (indicating Mr. Maass) that 1 knew Richard Wolfe. 

Q.^ i a? k you if you do not know Daniel F. Hankins of Virginia? 
A. Not that I know of. If lie said Mr. Wolfe, I do not — him. 

Q. A ou do not know Mr. A\ olfe? A. No, sir. I told him if he 
asked those names—I told him I did not know any of those gentle¬ 
men at all. 

Q* A ou did tell him that? A. T say I did, if he was there and 
asked it. 

Q. How do you know that? A. If he said lie was there and 
said I said that about Mr. Wolfe—I don't know Mr. Wolfe. 

Q. Don't you know Mr. Hankins? A. No, sir. I have got wit¬ 
ness down there—two or three of them—and they will say he was 
not there. I have got you skinned there boy (addressing Mr. Maass). 

Q. You say you have three witnesses?*' A. I think I could "get 
them, if he says he was there about real estate. 

Q. V ho were those three witnesses? A. Mv employes. 

Q. A r ou said you have three down there who would testify? A. 
I said that, but he said in a whisper, it was before May. I thought 
it had been recently—it was before May- 

Q. When he was there? A. When he said he was there. 



187 


LOUIS MAASS ET AL. VS. HARRY WARDMAN ET AL. 

On cross-examination. 

By Mr. Darlington: 

Q,. You said you heard Mr. Maass whisper to Mr. Gardiner that 
it was before May? A. He said to him it was before May, I could 
hear him. 

Q. You heard the whisper? A. Yes, sir. 


since 1901; 


Witness says that he has known Mr. Clarence Rheem_, 

known him as a personal friend; always found him all right and 
a gentleman in every respect. I have always found him to be 
honorable and never heard that being questioned. Witness was 
asked what he understood a straw man to be and answered: “I 
understand that to mean a man used in conveying prpperty back 
and forth.” Witness says he has acted as a straw map for manv 
real estate people in Washington, but asked to be excused from 
mentioning names, says that they were all reputable anil honorable 
people. 


By Mr. Darlington: 

Q. Do you ever remember ever having seen this Mr. Herbert 
Maass at vour place of business? A. I cannot remember. You see 
I have a printing office and it is a public place and everybody 
comes in there. If he said he came in there on printing business 
I cannot tell you whether he came on printing business or whether 
he came on real estate or anything—people will come in and say 
“Do you know anything of this property” and I always refer them 
to my lawyer, Mr. Emmons. 

Q. Di you remember.him ever coming there? A. I do not re¬ 
member. 

Witness states that lie docs not remember seeing liiijn and that 
he never heard of Richard S. Wolfe until this morning; that he 
never heard of Richard S. Wolfe being a straw man. j 

When asked by Mr. Gardiner what witness meant by saying: “I 
have this boy skinned” he replied that prior to May 1st he could 
not produce any witness to support his statement because two were 
dead and one was out of town and that is the reason he made the 
statement. But if he said he was there after May 1st, he had three 
people who could testify as conversations are always open in his 
shop. That he could not tell whether Mr. Maass was there or not 
“He said he was there and his word is as good as mine. Of course, 
I do not know whether he was there or not, but some things that 
he has said I know could not have come to pass.” The use"of the 
word “skinned” is only “a short of expression I have.?’ Witness 
states he thought he meant Harry Wolfe who is a lawver on 6th 
Street, when he said it was another man that was something else; 
that lie thought Mr. Maass said “He saw us together there and when 
I said I had him skinned that is only an expression I have.” 

Thereupon Henry L. Lewis was called by the Plaintiffs and 
testified in substance as follows; that he does not know Daniel F. 
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Hankins; witness’ attention was called to a deed of trust on the 
property known as 1/17 to 1741 inclusive Kilbourne Place, N. W., 
to secure witness in the sum of $45,000, and was asked if be got any 
of the money and replied: “Not a cent of it, no sir.” Y 

On cross examination by Mr. Darlington witness says lie does 
not recall the transaction; that in 1000 at the time of the trans- 

907 ewVViT 1,1 ih f 1 Vuv of ,)avidson Davidson and had 

10 r ° n department; that they were real estate 
men Witness says it was customary for that office to nut 

STO in hi S an< Vl la< 1,0 , fre T entiy took notes and deeds 
mnoiv Wiinp. ' : | n< -i c nm de the conveyance and transfer 

reject U r T a! * kcd , • Im< m, -. ht not 1)C <»* situation with 
respeit to this matter, and witness said: “Not in this particular 

because this transaction did not go through their real estate office” 

M it ness says that he rather thought he did endorse those notes with- 

Mr Pmdw'T); 1 iaVC 1>Cei1 fr ? iUen , t: y uscd a conduit of title.” 

ti e United' ’1 tt P n,en,I,or of (, ’ e (ln,) iind « connected with 

ne tinted Sates 1 rust Company, and witness recalls he believes 
he endorsed those notes for him. neueves 

Q. Now T am speaking of this trust of $45,000. I n respect to this 
particidai rans a( -ti <> n secured by deed of trust on the property 1717 

»,t mlmi-' IOv, v"’ ' " r "f cn ' Wo «'<* ”ote with- 

recourst. ila\C \ou any independent recollection. 

traIsactffin n ° SS: 1 h “ VC n ° ’"dependent recollection of this individual 

Q. Then you do not know whether you did or did not endorse 
those notes? A. 1 rather think 1 did endorse them 

CJ. v\ Hat do you recall the circumstances? A. Mr. Bradlev David. 
ss»n is ^ member of the firm and is connected with the United States 
liust Company, and if I recall, I believe I endorsed those notes for 

Q. Did you some times act as a conduit of title or nominal navee 

Tl us ^ Company ? A. I do not know 

r «? <>t s t 

asssr ^ *> “ ~ 

That it is quite customary in this city for a man to act as a straw 

amf that Ult °- tltle f r <lc;lis involvi ng the transfer of real estate 
and that witness is a real estate man and knows that it is done ’ 

Thereupon plaintiffs offered in evidence certified copv of an an 
plication for a permit to build three apartments-thrJe four storv' 
biuk apartment houses, number 681. 682 and 683 Square 268/ 
subdnasion numbers 1436, 1438. and 1440 Kilbourne Place N w’ 
bearing date of August 16, 1909. issued to Harrv Wardman an 

Sfe • ' peCK - addre5S > 1330 O ««•, said pSSgt 
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Exhibit J. W. H. #2. 

Permit No. 1048. 

No. of bricks required 800 M. 

Fill out application in Ink. 


Application for Permit, to Build. 


Washington, D. C., 

August 16, 1909. 

To the Inspector of Buildings: 

r undesigned, owner, hereby applies for a permit to build, ac¬ 
cording to the following specifications. 


Wliat is the owner’s name 
W hat is the Architect’s nam.e 
What is the builder’s name. 

What is the house No. 

Has a Plat been obtained from 
Surveyor’s office and building 
been erected thereon as re¬ 
quired by Sec. 26, 

W’hat is the No. of lot 
State how many buildings to be 
erected, 

No. of stories high 
Material 

Size of Lot front 
Rear 

Size of main building: depth of 
front 

No. of feet deep 
Size of back building; 

No. of feet wide 
No. of feet in height from level 
of side walk to eaves at back 
Average height 

What is the purpose of the build¬ 
ing 

If dwelling, how many families 
W ill there be a store in the lower 
storv 

4 / 

Will building be erected solid or 
tilled land? 


Harry W’ardman 
A. H. Beers. 

Harry W’ardman, address 1333 
G St., N. W. 

1436 to 1440 Meridian Place, N. 
W r . 


Yes. 

681, 682 and 6 Q< L Square 2681. 


O 


4 

Brick 

59.90' 69' and 70'. 

67, 70 and 87. 85 depth 157.50 

40' 0". 

130' 0". ; , 

i 

None. 

j 

42 ! 

43-6" 

Apartments. 

32 each. 

1 

. 

None. 

Solid. j 
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Material of foundation. 

Concrete. 


Width of foundation? 

24" 


Thickness 

12" 


No. of brick footings 

3 


Thickness, of external walls to 

first floor level 

13" 


First storv 
•/ 

13". Second story 

13". 

Third story 

13". Fourth story 

13" 

Thickness of party walls to first 


floor level 

None. 


What will he the material of the 

front 

Brick. 


Will the roof he flat, pitch or 

mansard ? 

Flat. 


Material of roofing? 

Slag. 


Access to roof? 

Scuttle 


Will there he any projections be- 

vond the building line? 

No. 


Projection of main steps from 

building line? 

None 


Are there any bay windows 

No. 


Are there any elevator shafts? 

No. 


How will the building be heated? 

Steam. 


Will the building be wired for 

electric lighting or power? 

Light. 


What is the height of the first 
floor above side walk or park- 

mg? 

3' 0". 



Has .the curb grade been obtained 
from Engineer of Highways? 

What is the height of the present 
terrace or parking above curb? 

Is any changed proposed for this 
height of terrace or parking? 

Is there a sidewalk, curb, or im¬ 
proved roadway in front of 
proposes structure? 

What is the estimated cost, of the 
improvement? 


Yes. 

2' G" 

No. 

No. 

$125,000. 


A certificate must he obtained from the Plumbing Inspector before 
this application will be considered by the Inspector of Buildings. 
Signature of owner. Harry Wardman. Applicant, A. H. Beers, 
1333 G St., N. W. 

63 

3 


1S9.00 


I 
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200 iected , obiected , l0 . as Relevant; ob- 

, r the further |™d 

i z*jz ^sr imate and is - 

1 have here - 1 promised Mr - Brdnd ’ 

Mr. Darlington: Very well. 

Mr " eed - n0t close toda - v on ™y account, 

ton Virginia Mai 2« Iiif'n" 0 '' mark this letter dated Hous- 

wihtettX 2 T’hi 9 ieltef d r S? to M " W ' Gwyn r 

S' ™ W " Shi “ D. ithtak 

Yours truly, 

D. F. HANKIN.” 

liiSj. , Ttt f #S d t0 WOa thcreupon marked for identification Ex- 

Mr. Darlington : I, of course cannot consent that this letter shall 
;e received m evidence, lmt before our case is closed, I will endeavor 
ascertain what relation Mr. Hankins bore to the Kilbourne Place 

xir: -r et to the ^ ection *»d to »» 

lations°weref f ° r t,ie as Y to what the ’re 

Exhibit# L nei ’ : 1 SUggeSt that this ^Plication to build be marked 
hiWt 1 J P w!H. ef #l! d t0 WaS thereupon marked bv the Examiner Ex- 

up^o^^Sr^iSd fflisMSwsT^ 611 ' We S WaS the - 
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Adam A. \\ esc]dor. Auctioneer. 


Opportunity to Secure An Excellent InveSm'p^pS]! g “ *”* 
‘‘By virtue of a certain deed of trust, dated Julv 26 A D 1000 

SSJf? 

Half-past Four o'clock P. M.. the f,,ilowi„«CS'pro^rtv l? 
ate "i the County of Washington, District of Columbia Kb All 
that certain piece or parcel of land and premises knowli and & 
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tinguished as and being lot numbered six hundred and eighty-two 
((582) of Luther A. SwartzelTs subdivision of lots in ‘Mount Pleas¬ 
ant/ as per plat recorded in Look .*>7, page P5(>, of the records of the 
Surveyors office of the District of Columbia, together with the im¬ 
provements thereon. 

“Terms of sale: One-third of the purchase money to be paid in 
cash and the balance to be paid in three equal installments, respec¬ 
tively in one, two and three years from date of sale, secured by a deed 
of trust upon the property sold, with interest, payable semi-annually, 
at the rate of live and a half per cent per annum, or all cash, at the 
option of the purchaser. A deposit of $1,000 will be required at 
time of sale. jSale to be closed in fifteen days from day of sale; other¬ 
wise the property will be resold at the risk and cost of* defaulting 
purchaser after live days advertisement in some newspaper published 
in Washington City, D. C. Conveyancing at cost of purchaser. 

CLARENCE B. RHEKM, Ti 'ustee, 
i GKO. W. F. SWARTZELL, Trustee. 

727 loth St., N. W ” 


211 Plaintiffs thereu]>on offered in evidence a deed of trust 
from Daniel F. Hankins et ux. to Davidson and Galliher 
Trustees, dated July 12, 1909, and recorded July 21, 1909, in Liber 
259, folio 185 of the land records of the District of Columbia, pur¬ 
porting to have been made by one Daniel F. Ilankin to secure II. 
Latane Lewis, in the sum of $45,000, on lots 91, 95, 90 and 97, on 
the property known as the Kilbourne Street property. 

. *' *■ were issued from the Supreme Court of the Dis¬ 

trict of Columbia to Charlottcnburg, Germany to there take the depo¬ 
sition of Louis Maass, one of tlie plaintiffs in this suit, tlie same being 
in form of questions and cross interrogatories, The questions and 
cross-interrogatories were returned to tlie Supreme Court of the Dis¬ 
trict answered in the German language, and that an Interpreter was 
appointed by this Court to translate the same, and the said translator 
so appointed by the Court filed in the Court the questions, cross in¬ 
terrogatories and the answers thereto as translated by him, and said 
questions and cross interrogatories and the answers thereto are as 
follows: 


That he is ">:5 years of age, a merchant* in Berlin; Charlottenburg. 


Q. How are you related to Amelie Maass? A. I was the husband. 

Q,. If you have been married to her, where and by whom were you 
married? —. I married in Berlin at the church of St. Hedwig, 
September 10, 1887, by the Rev. Assman and also by the Prussian 
Civil Court. 

Q. Were children born from this union? Give names and ages. 
A : 1. Herbert Maass, born — 0,1891. 2. Erna Maass, born Octdier 
15, 1897. 3. Dorothy Maass, born August 17, 1900. 4. Marie 

Louise Maass, born July 9, 1910. 

Q,. Ts Amelie Maass still living, or is she dead? A. She is dead. 

Q. Tf dead, when did she die? A. August 22. 1912. 
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Y 5 t}ie°yearT898° un til 101 o " 1 ^ Stat6S? If 1°’ when? A - 

Were you ever in Vir<nnio? , 

0 W Did aVe UlWa V Iived in Hoover County Vir^i^ and M ’ hen? 

AP ™ teteTaf 2SS Tf so, where 

mile hast of Ashland in Hanover r, . a ai , In 1 a ,ou ^ one English 

hands of various agents to sell forVh^’um iTV^ooo '• ir ) to r tho 

°f the personal property*on Violin w'* the value 

as follows: “ Iarm ■ A. We estimated the value 

h £J e £ , sand ete - • • • • $17,000 

4,000 

Registered stallion, Southern & <md intenor arr angemertt.. 1,000 

ork and carriage horses, mules', 'cows, * fowl^ e 'te 


This is altogether. 

0 ments™w^^s ad ha^n^ at etc! eS, . ? <K>H agricuItural ir 4^ 

l<urniture and household utensils, etc. . . .f " 


$23,500 


Altogether 


1,000 

5(J<_* 


$25,000 


when, to whom and why* V T1 e farm’ 1CT death? Tf *>, 

Ptood, was exchanged with i J ' complete, as everything 

(Mietshaus), named The Rochester y 's'u <! i " S J ent,n « house 
Washington. We gave up tho fW +* Mendlan Street, N. W., 
educate our children and to live mV to return to Germany, there to 

the farm without L v‘ <!• ft merin "V,ST? We COllld not ^ve 
paying rent. & ^penntended, but we could ja residence 

give the ^pricel'^To Whom , pr ? perty before her death 

on the basis of the price w^ demZled f * e mm ng t°° k p,ace 

also believed to receive this price th nmol', A ‘ ' J , and mv wife 

1 assano and Chesley and also Mr W-mbV flange, as pur agents 

the claim on the r-eddence-,' , ardman himself assured us that 
$25,000. re. icience property represented a value of fully 

pf die property^forvowtife ^r diKe 7 tt h °i nego f iate ^ the sale 

including all the detail? X My SO n^ HerW? th j s herself, 

2d instSr thC detailS ° f the according^to^ier wdshte 

gR? his or dbeiVnam^loliVaVvwi'knovvllin agen * S? If so 

it^f ^ 
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Chesley, all of Washington, from the beginning to the end of the 
negotiations. 

Q. In case you were present at the negotiations which resulted in 
the sale of the property, please state what part you took in the negotia¬ 
tions? A. My son and myself attendee! the meetings for my wife 
according to her wish; we went to Washington, inspected the prop¬ 
erty, conferred with the agents, etc. 

Q. If you had one or more conferences with the real estate agents 
who represented your wife, relate what took place if you please, the 
place and time as accurately as you possibly can? A* My first con¬ 
ference with Messrs. Chesley and Passano was in Washington about 
the end of September or beginning of October 1910. after that they 
came at different times to our farm, until the transfer was made at 
the end of October. 

Q. W hose advise did you next seek in connection with the dis¬ 
position of the property? A. 1 don’t remember, but Passano was 
the first real estate broker whom we looked up in Washington. 

Q. Didn't you come to Washington during your negotiations If 
so, where did you go and to whom? A. After a few preceding letters 
exchanges with Passano, my son and 1 went to Washington in re¬ 
sponse to his proposition to inspect the renting house. 

Q. If you answer this question in the affirmative, who accompanied 
you and what prompted you to undertake the journey? A. My con; 
to inspect the house. 

Q. If you were in W ashington, what did you do on your first visit 
there? what discussions did you have with regard to the property 
belonging to your wife and to the exchange value which you 
received for the property? If you received any at all. A complete 
answer is requested. A. We went to the address given us by Mr. 
Passano as his office; i. e. #1817 New York Avenue, N. W. and 
found the name Chesley Building on the house. As we did not 
find Mr. Passano’s name, we inquired and received the information 
that he was associated with Chesley and Chesley on the second or 
third floor; I don't know exactly which. Accordingly we went to 
their office and there found Mr. Passano. He introduced one of 
the Messrs. Chesley to us; I believe it was John T. Chesley. He 
presented him as a member of the firm of Chesley and Chesley, with 
whom he was associated, and who together with him were conducting 
the negotiations and deliberations. Chesley then ordered an auto¬ 
mobile. After he had invited us to breakfast at Harvey’s restaurant, 
we drove to the inspection of the property in Meridian Street. Our 
conversation on the way there was in relation to the value of the 
property and the location of the property market in that section of 
the city. We drove along a wide street in which were located a num¬ 
ber of fine residences; the agents told us they were embassies to prove 
thereby, that the property was located in a fine part of the city. We 
explained to our agents that our farm was practically everything we 
possessed, and that it was our desire to make as advantageous an ex¬ 
change as possible, as otherwise we could not go to Germany and 
that our income would not be sufficient to live there. Both our agents 
promised us they would take care that we made a good ex- 
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213 change. They declared they did not want any dissatisfied 
. customers. It always brought them new business to have 

u“ v m r ff f ,ed ’ n h 7 were I )articularl y interested: to satisfy 
us, as the> probably would do more business with us, iri case we 

estate*^ £ exchan S e J he renting house for smaller parcels of real 
estate. J hey assured us that the renting house was a first cikss build- 

•rnd Trod n il tr° r l ‘ !i Ull T $80,00 1 0, that the owner "'as a great builder 
and produced only the best work, and that the rents when {lie house 

is fully occupied, amount to $8,898 per annum. As the expenses were 

comparatively small, we would thereby receive a larger income from 

oui investment of $2o,000 than we could ever hope for in any other 

!lfe y del ! a S ° ? 0Ug j lt T that vve in this manner would save ourselves 
the delay the risks and the expenses incident to another investment 

particularly of a sale of the farm, for cash. The proposition which 

nrooerK ma y Yf fo £ tho exehan ge, was that we take the 

moJ S W1 , th i a J 1 ? m ? rt &8 e of $50,000 and a second 

mortgage of $o,000 which had already been secured and was to have 

been paid oft at the rate of $lo0 a month, and offer in return our 

farm, free from all encumbrances. We next inspected the bropertv 

-lr;,° n , e ° r tW ° re fY enees - Then the a g e nts took u$ hastily 
>ac k to the lower part of the city. We said we would talk the matter 

over with my wife, and notify them afterwards. I believe I went 
once more to Washington with my son. On this occasion we talked 
at length over the renewal of the first mortgage as this was of the 
greatest importance to us. We told our agents we would have to be 
assured that the first mortgage would be renewed, as we c<j>uld not 
consider the matter if there existed any doubts or difficulties about 
it. Both agents reassured us that there would be no difficulties: that 
the renewal would cost us $o00 or one per cent, which amouht could 
easily be collected from the net receipts until the mortgage was due- 
this was also the usual fee for the renewal. We stood at the rear 
window in their office and they indicated that hardly a single build¬ 
ing within our view was not encumbered with mortgages; that their 
own property was also burdened and that they had vet to hear that 
a property burdened with a mortgage of this kind' had ever been 
sold, if the interests and taxes had been paid. Cheslev also told me 
there were many wealthy concerns and people in Washington, and 
that for that reasm it would be an easy matter to again seejure the 
mortgage The agents furthermore said that loans of just this sort 
would make such properties attractive investments, as the irate of 
interest u-as considerably lower than the corresponding refit rate 
and therefore would insure to the owner a greater income after the 
payment of the interest. They also mentioned that the miortgage 
holders, the firm of Swartzell, Kheem & Hensen Co. who had given 
this mortgage and were the owners of the same, were enoiimouslv 
wealthy, and that the mortgage represented to them a small matter 

° n y '- ,, he firm was ahva >’ s anxious to keep its monev invested 
especially on such good security as a first mortgage on 'a building 
which brought three times as much rent as the interest amounted t<r 
and that they never requested the return of the money anywav as 
money that brings no interest, meant a loss to them. Tliev also 
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shows how attractive for the mortgage holder a loan of this kind is; 
that they would not otherwise have given the money at 5 VL> per cent, 
although the usual rate of interest in tlie District of Columbia was 
six per cent, and more; that there are very careful capitalists who ad¬ 
ministered the funds of numerous institutions and women and that 
they never make loans amounting to over fifty per cent of the value; 
They would also have estimated the value of the property in question 
at $100,000. The agents also called attention to the fact that the 
ground value rapidly increased and that for that reason the money 
could be had much cheaper when the mortgage came due. Further¬ 
more they said it was a business principle with the firm of Swartzell 
to protect all parties with whom they had business relations. That 
they were particularly well known for their liberality in renewing 
mortgages and for their opposition to forced sales. Finally, the 
agents said these $50,000 was only a small matter for the firm of 
Swartzell, Rheem and Henscy (5). and that they could and without 
doubt would attend to the matter according to our views. That we 
could discharge the whole affair from our minds. As we took the 
agents to be reliable and honorable, and as we also thought 
214 the brothers Chesley to to be wealthy people, we rested easy 
and having confidence in them, believed evervthing tliev said 
and promised. 

Q. Did you see Mr. John T. Chesley on this visit? If so, where 
did you see him first, who was with vou. did vou as vou saw him the 


first time have any conversation with him? If so, where di- it take 
place, who was present and what was the content of the conversation? 
A. This question is answered in my preceding answer. 

Q. Did you promise anybody in the name of your wife any com¬ 
mission for the sale or disposal of the property which your wife owned 
in Virginia?! If so, who was it and how much? A. As we first 
placed the property into the hands of Passano for sale, we agreed to 
give him five per cent on the side at the price asked by us. As we, 
as stated previously, came to Washington and found that he was as¬ 
sociated with Chesley, we agreed that half of the commission should 
be paid him and the other hah/ to the Chesleys, as lie said he trans¬ 
acted all his business in this manner. 


Q. Was this commission paid? If not, why not? A. We paid 
no commission to the agents as we got so little cash money from tins 
exchange, and as we had no other money at our disposal. We told 
them we could not conclude the transaction if we also had to pay a 
commission, as then there would be no money left over for us to go 
to Germany, to settle our affairs in Virginia and to live, until tlie 
income which was to be expected from the house would materialize. 
They then said they would drop their commission if we only would 
conclude the deal as it would make a big difference to them on ac¬ 
count of the advertisement they would get in connection with the 
transaction of such a big deal. Mr. Passano asked us later fo pay 
some of his expenses; his trip to Virginia; a telephone talk to Florida, 
etc., because they had dropped the commission. We agreed tojthis. 
These expenses were charged against us by the Title Company at 
the accounting. Besides they also said it made no difference to them 
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whether they lost the commission as long as we concluded the trans- 
- ?" on th f e hasi * a S r eed upon, as they then would negotiate other 

wit n gCS , °J pieces of real . estate against the big residence, 

ltli life, and would then receive their commission. 

Q. if you came to Washington and had conversations there with 
anybody didn t you see that person or persons again upon your re- 

£ ° \“K ,n,a: If ,»o, ' y he n and where? A. After my return to 
Virginia I assailo and Chesley came to our fann repeatedly. When 
tins was by day and date, 1 cannot tell any more today. 

Q, If you saw those persons again later, please state what conversa¬ 
tions, if any, they had with you. Please answer accurately A We 
always spoke about the matter of the exchange and of the renewal 
of the first mortgage. The agents repeated their earlier promises. 

J here were no new developments. Our conversations always turned 
about the same questions. 

<1 W hen did you see these people again, eventually where, Please 
state in detail, the nature of the transaction at this conference so far 
as it relates to this disposal of your wife’s property in Virginia. Who 
was present ? Please state all details of the conference regarding the 
disposition of this property exactly ? A. The answer to this question 
lias been given in the above mentioned extensive answer. I related 
e\erv and all details of the conference as accurately as tllev are in 


mv memory. 

Q. Did the agents of your wife make any representations? If so 
vhat were they? A. This answer also has been disposed of through 
the just mentioned answer. 

Q- 1 lease state exactly what representations were made to you bv 
; « hn , "■ Chesley with regard to the residence which now is" called 
Rochester ’? What, if anything did he say to vou about the pay¬ 
ment of a commission? A. This question, too has been disposed of 
in the preceding Chesley always said the same what Passano said. 
1 he question relating to the commission is also disposed of. 

Q. What representations, if any were made to you regarding the 
value of this house? A. The agents repeatedly said the value of the 
house was at least $80,000. They also stated that the firm of Swart- 
zell, the owner of the first mortgage, estimated the value of the 
house evidently at $100,000; otherwise this firm would not have <>iven 
$50,000 in first place. * 

215 Q. What representations, if any, were made to you re¬ 
garding the rental of this residence? A. The agents Informed 
me that the house when it is fully rented, brought an annual <>ross 
income of $8,898. The rents were not given me in detail. Theyalso 
submitted to me a schedule of expense in connection with the house 
and figured according to this the net income at about $4,878. 

Q. V hat representations, if any, were made to vou regaifdin <v the 
surplus in connection with the house? A. As is‘to be sedn in the 
answer to the preceding question a surplus of $4,878 was figured. 

. Q* ' (> ' 1 the defendant Harry Wardman in connection 

with this matter? If so, when, where, and in whose presence? 4 I 
saw the defendant only once. He came to our farm with Passano- 
this was about the beginning of October 1910. 
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her of ShrTo^ fl t '," y! *^V' Ho SISK™' 

O £ ®™« neighborhood at this price. 

this. Hilt, hiv son to'lii mo ilnl''vv IT" <lid , not s P cak 10 me “tout 

tfg&t 

identical Sp^tatfons* ‘ B,>t '' defend “ n,s n,ud£- 

L D. P«S"tt I ^ ,y ) / V,m ' man ^ ,olln T - CMoy and 

thins at .out the reasons f„‘ r de«dr” tolm- IT any ' 

vour wife v \ The 1 1 a . t0 bu - v the farm property of 

Selected for a'friendofMr 1( !^^; ,lcnt,oned J hat the farm had been 
Wea to place*a ^ Jt "*as the 

the monev thus obtained The t 1 mst f 1! a dau T °n it with 
the mortgagehr ■ kerv h !- 7 1Gasons ™ «!*> communicated to 
mortgager "' C ( ‘ onferred a >>«ut securing the 

'i<.n'JIKSd:riSr;w.^r ur pr? have a «■»«— 

Cltesley ahou, the value ofX ? ! X P “f n ” "f John T. 

At the various conferences with the t V"° "’f was said? A - 
value of the farm at $ 25 , 000 . ^ There ^vere no f. P laced .tlie 

incIudLi /n the valLT' * ^ « enerall * v understood ^oJwhafwS 

r «*? - “ 

? wer to one of the first question* in , v li,V.L ‘ ’ J ^ t ’ T , refer to t,ie an ' 

'Ve bought the properEnlW? 004 ° fofSoO 6 tT 
hat time was In extraordinarv poor cond tion The nVi ° fa ?" at 
larly low. too, as the owner was forced to S n • 16 was sln S u ' 
of the farm we have aecomnli^W a- J ?} mn 8 °ur possession 

the whole property The* 3 :d „“*’ ranrd, . na T lI y ““eh to improve 
thoroush treatment and artifid 1 manure i , "’ pr ° Vetl throa S b a 
orchard of about ten acres was r hntS ri ’ip ^ wcre put u Pi an 
increase in the value of'the whole pro^ "in^“to S 
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also resulted in that the property in the neighborhood, as was seen 
in sales taking place later on, increased considerably. The values 
winch we named for the newly erected building, represented the cost 
price. The quoted price of $500 for the stallion was offered to us by 
a third party. Ihe valuation of the whole was a normal ohe through¬ 
out and proper, by reason of the circumstances, the proximity of the 
city and the arrangement of the whole estate. 

Q. At the time of the exchange of the property was your 
210 wife suffering from an incurable disease of any kind? Did 

von or did she say to Harry Wardman or to anybody else 

that she desired to sell her property to enable her to receive treat¬ 
ment in Germany from physicians in whom she had confidence? 
Did your wife after her arrival in Germany have anv consultations 
with physicians with regard to this incurable disease? A. My wife 
at that time was in perfect health. The reason we wanted to go to 
Germany has already been stated above. My wife got sick 

217 two years after our return to Germany. She consulted no 

physician prior to this sickness after our return. The repre¬ 
sentation of the defendants is absolutely untrue. 

Q, Were you prepared, able and willing to pay all interests at 
the maturity of the first mortgage, as well as taxes and[ other due 
expenses, if a renewal of the mortgage had been granted tb you? A. 

I can answer this question in the affirmative without any hesitation. 

Q. Did you at the time of making the purchase, have mean*, 
other than the residence, to either pay in full or in part the first 
mortgage at its maturity? A. No. We had no resources worth men¬ 
tioning outside the residence. 

Q. W hen were the dwelling house and the harn on your wife’s 
farm completed according to your knowledge? Describe these build¬ 
ings and their value. A. The dwelling house was completed in 1907, 
It was constructed of stucco work and consisted of cellar, two stories 
and garret. The house had ten living rooms, kitchen, bath room, 
and plenty of closet room, water service from our own water tower- 
hot water central heating plant and our own gas installation. It oc¬ 
cupied 28' by •%'. Tt cost us about $4,000. The stable building in¬ 
cluding barn were completed in 1905. It measured 48' by 60'. It 
consisted of solid wood construction with cement flooring and had a 
modern hay unloader running on rails, and water service. Its value 
I estimate at $1,000. 

Q. Who prepared the deed to the farm to Hobbs and was this done 
by vour orders? A. The deed was prepared without mv orders bv 
Mr. Sutton of the firm Sutton ct Co., Richmond, Va. This firm also 
negotiated the mortgage on the farm for Wardman. 

_ large was the farm? A. According to our opinion about 

-_() or -o0 acres; an exact measurement was never made. 

Q. Did you ever have any business in Washington, D. C. and were 
you acquainted with the conditions and circumstances surrounding 
the real estate market in Washington? A. No. 

Q. Did you make any investigations at the place wheh the sale 
had been concluded, others than the information received from vour 
agents and Mr. Wardmann? A. No 
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Q. Did you as your wifes agent l>elieve the representations of the 
defendants 1 assano, Cheslev and Wardmann to the effect that tlie 
\aluc of the house was $80,000, and that the net rental thereof would 
amount to $4,000 and that the first trust thereon could be renewed 
at maturity on the same basis, on payment of one per cent commis- 
sion . Did you conclude the agreement on the basis of this (luestion? 
A. ics. (vide answer to preceding questions.) 

Q. If answered in the affirmative, state whether you would have 
concluded the transaction had you not placed any confidence in 
these representations? A. No. 

Q. M hat efforts were made hv you and your son, so far as you 
know, to arrange the extension or renewal of the first mortgage on 

ic iCMdencc? A. My wife and myself have had conferences with 
a number of agents and money lenders here in America. My son 
has also made many efforts in America to place the first trust as he 
writes me lie took trips to Boston, New York, Philadelphia, Ricli- 
mond and \\ ashmgton, for that purpose. lie sent me from 20 to 25 

letters from hanks and trust institutes, all of which refused the 
business. 

,i 9- inf V n " ;l ! i,m : if you have at the time you made 

tills exchange that the first trust notes were endorsed or guaranteed 

by Wardmann, and Bones, and that the renewal thereof'would de¬ 
pend on tins endorsement? A. T knew nothing about and I never 
heaid the name of Bones. He was in no way connected with the 
ti.ide transaction. I lie name didn't appear in the contracts. I 
( B < |n t know that it was about a dummy loan. 

-18 Q. M ould you have recommended to vour wife to make 
A v ! nS eX( ' hanu ' e luul y°« known that the notes were endorsed? 

Questions at the cross-examination: 

Q. After stating that your wife was represented bv agents, state 
what took place between your wife and these persons, that prompted 
-\°u to conclude that these persons were the agents of your wife'* 

Q. State the names of the agents with whom vou have conversa¬ 
tion. A. J he answer to both of these questions transpires in mv 
previous answers. 1 - y 

Q. Did not your wife die in a sanitorium in Berlin, Koeni<>-- 
graetzor Street, conducted by Dr. med. A. Prikel? 

Q. Did not your wife die of peritonitis resulting from the burst¬ 
ing of an ovarian abcess into the peritoneal cavity? Please procure 

° i hei ‘. ^tending physician as to the cause of her 
e.th and the, duration of the trouble from which she suffered 
Add this certificate to vour answer. A. My wife died in a san- 
ltonum in Berlin. koeniggraetzer Street, conducted by Dr Pritzel 
but not from peritonitis; she died from heart failure after a suceess- 
u operation. 1 he certificate which has been requested of me I 
shall send to Washington direct. ’ 

Q. State precisely what means you had. If you had real estate 
state its location for purposes of identification, also trusts or mort¬ 
gages thereon, if any. If cash, state amount and where on deposit. 
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If other personal property give precise description and where 
located. A. I cannot answer this question accurately at this time 
as my means at various times were in various conditions. I haven’t 

in my possession the books and papers any more that might help 
me to establish this fact. 1 

j 

219 Thereupon the defendants to maintain the issues op their part 

i , “Si, , tbe de P osl tion do bene esse of Harry Wardman 
o tC H>, , that he expected to leave the jurisdiction on the SOth of 
May, 1914, to go to Europe; that he is a sick man and is going 
abroad to see his parents and at the same time get his health back 
it possible; that lie never employed Passano as his agents in con- 

fw nL w , lth lhe , ^, le ° r exchange of the Rochester in any capacity; 
that Chesley and Chesley represented witness in the exchange of the 
Rochester for the Maass farm; that he did his business with John T. 
Chesley; that lie had not seen nor did he know Passano at the time 
the proposition of a trade was first submitted; that Chesley came to 

aL Il re A °hi the , I ,ur P°f« f making a trade of the Rochester for a 
L 4 a, ( !’ and statefl 11 was around 230 acres, and could be 
aded foi flic Koch ester, and that Maass could borrow 5815,000 on 

*l“, 000 ™ lhen , t0 !, d ¥r- Ch«ley if they eottld borrow 

JMo.OOO on the farm to go ahead with the negotiations and he would 

go and look at the property in case that was a fact; that in the 

course of several days Mr. Chesley brought Mr. Passano to witness’ 

me Mr nd T> n ’° duC ?i f Um - ; that was the first timc that he had ever 
met Mr- Passano; that witness went to the farm with Mr. Passano 

and met there Mr. Maass and his son and mother; that the place was 

thoVru? deap . lta f cd condition, poorly managed and poorly kept, 
the fences were in bad shape, broken down and neglected; the house 

rf n, ? Cd ar ? d . COuld 1,e built in Washington for 
.,. or 0; <hat in his opinion the cost of construction in Vir¬ 
ginia would be less than here; that it could not have beenj built an V 
cheaper than it was; there was a barn that looked to he half finished 

^ olSn theS? en E bt ° f ^ t0 Ma «- had a 

Mr. Maass represented that there were 230 acres in the place- 
at witness talked very little to the father but mostlv td the son 1 
the trade also covered the personalty; that he was merely trading the 
apartment house subject to $50,000; for the farm clear ind never 
considered the question of values; that he never said anythin? to 

S ° mg lnt ,° f, . ie dai 1 r - v business , b W what he did say was 
t.iat he had a man who is still employed by him, whom lie expects 

at some future day, and whom he did expect at that time to put on 

as be “ a g°°d faithful man and one for whom he proposed 
tually to do something of this kind; that he is colored, faithful 

220 and bonest : and one that ought to be helped; that he 
220 positively did not say that he desired to raise money on the 

farm by way of a mortgage for the purpose of putting anv- 

T A" t a e dairy b . usmess J that he was trading the Rochester^ 
little better than ten times the rental value, namely $80 000- that 

was the trading price of the property and was on the maS for that 
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sum; that lie positively made no statements to the Maass that there 
no difference between the selling and trading price of property 
tor there certainly is a difference. Witness further stated that the 
Rochester Apartment House was a semi-fireproof building, having 
2S apartments, and rented, lie thinks for $8,800 a vear; that lie 
doesn t believe it was quite finished at the time of the trade, nor does 
he trunk it was fully rented; that the figures he gave were the 
amount of the actual rental when fully rented; that he made no 
representations to Maass with reference to the income or expenses of 
Ji® apartment house; that the loan on the Rochester at the time was 
$•>0,000, at 5ji4%, and was made by Swartzell, Rheem & Hensey 
that that firm,does not make all of witness’ loans, nor do they finance 
all ot his deals; that there is positively no partnership arrangement 
with that firm, and never has been; that they don't purchase anv 
ground for witness and they did not purchase the ground on which 
the Rochester was built, hut witness bought the ground himself from 
•Swartzell, Rheem Hensey; that firm never purchased any ground 

u "ir ? ked whether ke uiade any representations to either of 
the Maass as to whether this loan of $50,000 on the apartment 
house could be renewed at maturity, he testified that he stated to 
Mr. Maass on several different occasions that when the loan came 
due they would require a curtail of $10,000; witness told him so the 

A • h I ni at th ® fartn and he replied: “Very well, that is 

all right Mr. \\ ardman. V e have a lot of investments in the south 
that will come due before this loan comes due, and we are very able 
to take care of this mortgage. However, if our mortgages are not 
paid in. I expect to make enough money in the stock market which 

is a very easy game to beat, to be able to pay off this loan at ma- 
turitv. 

Witness told Mr. Maass on several occasions that he would have to 
meet his obligations when they came due; that he must take care of 

aiH !, t o ta i es „ and 1,e ver - v P r °mpt, and he would find 
no difficulty with Swartzell, Rheem & Hensey in having the mort¬ 
gage renewed with a curtail of $10,000, if he was a man who met 
ins obligations when due. 

221 m That , in __ a11 the dealings witness has had with Swartzell, 
+v w Rheem & Hensey they have had no foreclosures, unless it be 
the Wellington, and a house on Garfield Street, and there would 
have been no foreclosure in the present case if Mr. Maass had lived 

ob l 1S u lons; that he never represented to the Maass, Swart¬ 
zell Rheem & Hensey never loaned more than fifty per cent of the 

value of any property as it was not a fact, and he could not make ? 

su?h™ta n teinent that ’ ^ h ® neVer authorized anybody to make any 

^Witness testified that lie never requested the firm of Swartzell 
Rheem & Hensey to foreclose the trust on. the Rochester, and lie 
positively had no conference or agreement with them of any char¬ 
acter or kind with reference to purchasing it in in the event it was 
put up for sale; that he had no agreement or arran«ement with 
Swartzell, Rheem £ Hensey in the event of the sale of the Rochester 
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relative to renewing the loan to Wardman; that the matter was 

on^hMh en UP W1 + ■ Sw£ t I t Ze11 ’ Rheem & H ensey until after witness 
the Property in at foreclosure. That that firm did make the 

witnl? and 7 ( P llred , as additional security, the endorsement of 

n nr ’.S ,arantC TM he payment of the principal and interest, 
and he did guarantee the payment; there is a stamp on the back of 

tiling'lik? “ wi■ t E®Y an 1 glv ® th \ same word for word, but some- 
note ” wlfnp W h T h + y grantee the principal and interest on this 
note, witness signed it as did also Mr. Bones; that the original notes 
were guaranteed in the same way by witness and Mr. Bones. 

, J r mt 4 , ln Wltness building operations he is required to obtain loans 
fiorn other people, and at the time the loan was put on the Rochester 
he was making loans with different people over town, Trust Com¬ 
panies etc Mr. B. V. Saul, Mr. Norment. If there were imyWarns 

-mtl he -? 0< " he i ter as ch , arged in the bil1 who were not bona-fide ten¬ 
ants witness does not know anything about them; there might pos¬ 
sibly have been one of his men, working for him, that was con 

charge haV6 been put in there to take 

charge of the building and possibly two or three of therii who were 

rGnt fr6 t’ ^ that is a]1 ’ witness does not know that that 
actually did occur, hut it would appear if that were from the rent 

it1s e verv tS ?/ Swar . tzeI1 > Rhe f m & Hensey who were renting it; that 
it is ery often customary where tenants go into new buildings dur- 

222 !v 1K ® summer months to give a month’s rent free, but that 

“ 2 “ f / ’ d , 111 way interfere with any sale that he might make • 

that those free rentals would only run until October 1st the 
renting season. That if one of these buildings was finished in Julv 
witness might give them the July rent; that when people moved 
into a new building, it is rather due them to give them a month’s 
lee rent for putting up with all the inconveniences; that is the cu«- 

S“iAfwe n dol d " " ^ tha j »e knows 

t ,Jl iat at tbe time the suggestion of the trade was put up to witness 

$10 000 n, < ii 1>? !S?ft tha V h ^ y ’ i° llld put a mort g a Se on the farm of 

for°Son w’+w’ and u ta \ ed t mt they had had a mortgage on it 
f( $b, 00, but that was all they had asked for but could have o-otten 

more; that they were not able to raise $15,000 on the farm; that in 

he first written agreement which was entered into for the trade of 

inil , $l 1 0 1 So th tb ^ ***** to raise by way of mortgL^n thl 
1 $10,000, they were unable to raise that amount and a second 

the7arm nt but S fhp tered mt ° n which * hey agreed to raise $6,000 on 
e farm, but they were unable so to do; that witness agreed to pav 

IfseTeoOo'on ?: raiSmg + ! he When they were unable to 

su de,'t tn 0 ^ non they h T U y agreed t0 trade the propertv 

subject to $<>,000 on the farm, and out of this monev witness had to 

pay tlle n>nrtgage oft on the farm of $1,000; and he was also required 

to pay $o00 to some one in the Maas family and witness did actuallv 

«e between $3,000 and $3 500; that with the except"™ offchaS 

the amount of money he borrowed on the farm and increasing the 

second trust on the apartment house the third agreement actuallv 

entered into remained the same as the second written agreement 
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tlie third agreement was not reduced to writing which fixed the 
amount to Ik; raised on the farm at $5,000; that witness thinks he 
"as required to pay 2 1 /*:% as a commission for raising the $5,000 
mortgage, the payment of which appears in the statement; that he 
actually paid off the $1,000 mortgage and gave $500 to the Moras’. 

Witness states that the title to the farm was put in the name of 
James P. Hohhs for the purpose of convenience; that he is one of 
witness bookkeepers; that it is customary with his firm to put prop¬ 
erty in other people's name. The Maass farm was suhsequentlv sold 
by the Soule Company to a man by the name of Walker, he thinks, 
at $11,000, if he remembers rightly. In the neighborhood of 
$11,000; that the farm was sold to witness as containing 22<S 
22-> or 250 acres; but when Walker bought it he found from a 
survey that there was a shortage, but doesn’t recall the exact 
amount, that Walker would not settle until he received an allowance 
on account of the shortage as called for by the contract; that he sold 
to Walker the same number of acres as called for bv the Maass con¬ 
tract, and he allowed Walker, if he remembers rightly $t»7:{ for the 
shortage, which also came out of the selling price, which made the 
farm bring about $10,300. 

W itness testified that lie paid no commission to Mr. Passano in 

the 


connection with the trade of the Rochester; that he did pay 
( hesleys he thinks, $000; the deal was made with the understanding: 


that the commission would be paid after the farm was sold; witness 
states that he had difficulty with Mr. Maass after the trade; that he 
failed to pay the $100 a month on the second trust, but was contin¬ 
ually begging off; he wrote letters stating that, there would he no 
more trouble and to let him off this time. 

Mr. Maas called on witness personally and “I think the last time 
he was in my office 1 said "Mr. Maass it is verv evidence you think you 
did not make a good deal on this trade, l am satisfied that I have 
not made a good deal. Now you come right into my private room 
here. This won't cost you one cent. You give me the deed for the 
Rochester hack and I will give you the deed for vour farm back 
Any expense connected with this transaction I will pay, because 
there are no commissions to pay to anybody, and I don’t pay them 
to anybody myself, and I don’t want any more to do with it.”' That 
Mr. Maass looked at me and said: “You need a guardian, von had 
better have somebody to look after you,” in a kind of nastv, sarcastic 
wav and left the office. 

Mitness testified that he bad trouble with Mr. Maass continually* 
he seemed to think he was doing witness a favor because he owed 
him mone\. and He didn t forget to express himself that he was my 
superior ; My education has been gotten through my adversities in 
business deals, and, for some reason or other, he was very well sure 
he was mv superior, and the things I had said to him under ordinary 
conditions I probably would not have said them, but he was such an 
insulting man. he got on my nerves practically every time I talked 
with him ; witness states that Maass did not keep up his payments 
on the apartment house or lie would have had no trouble whatever; 
that Mr. Maass asked witness to take up the second trust on 
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224 !!, e JJ^Jester to whi ? h wi tness replied under date of March 
« ,’ that as their business relations had not been satis¬ 

factory he would prefer that he make arrangements to! pay off the 
secondtrust if possible; that Maass’ letter making the request was 
dated March 29, 1912, and he proposed that the notes secured by the 
second trust should be marked paid and the trust released, and new 
notes and a new second trust be given after the first trust had been 
aiianged; that Maass had plenty of time to get a new first trust; that 
Maass wrote to Mr Kheem up to the time of the foreclosure and 
hese letters would be brought to witness’ attention as he guaranteed 
tiie notes; witness states that he never did refuse to take up the sec¬ 
ond trust but most certainly would have taken it up for him- he 
states that Maass failed to pay the taxes on the property when due 
and lie paid nothing that he could get away from; that during this 
period Mr. Maass collected the rents; a letter was thereupon offered 

Vi e ™ n( '- e r ? 1 . 1 \^ erl,ert ’ Maass to Mr. Wardman dated November 
14, 1. 10, in which lie states that he was in a quandry over the mab- 
er of the payment due Mr. Wardman on the 20th on their note as 
his father had taken most of the November rents with him to 
Germany, and lie, Herbert Maass, had also drawn $100 so there was 
not sufficient on hand to make the payment; that some money 
winch was due him from an investment in the south out of which he 
could have made the payment was delayed, and he was, therefore not 
in a position to make a payment until the 1st of the month when the 
December rents came in; that he was mortified that the initial pay- 

* n ® n ‘ ( !* t} " s account be so delayed; under date of November 

•d , 1910, Maass wrote to Mr. Wardman thanking him for the con- 
sideratKin in grading the extension. That a letter from Mr. Maass to 
Mr. Wardman, dated December 2, 1911. was offered in evidence in 
which letter lie asked whether or not Mr. Wardman would accept 

\ le no ^ e $1*000 and accrued interest whicli fell due 
in lJlo, lie also wrote that lie would like to receive frbm witness 
some proposition towards reduction of the balance of the loan bv the 
payment of cash. Under date of April 1, 1912, Mr. Wardman wrote 
to Mr. Maass that when he was ready to pay off the $50,000 first 
mortgage and back notes due under the second trust, and All interest 
then at such time he would probably give the necessary assistance by 
taking up the second trust. 

225 On cross examination witness states that the farm was 
transferred to Mr. Hobbs for convenience, as very frequently 
witness is out of town and he therefore, carries a lot of property in 
the names of men who work for him, and that at the time of testi¬ 
fying had a lot of it in other people’s names. Mr. Hobbs has been 
employed by witness as his manager in Buffalo, but he is back in 
town now for good. He was asked whether or not he did not tell Mr. 
Maass at the time of his visit to the Maass farm, that he Wanted this 
tarm tor a dairy farm for a young friend or cousin of his, and 
answered saying: “No,• sir, ’ he then said, “I mentioned no names be¬ 
cause the man was a colored man, and I thought there would be some 
objection to him as a neighbor”; that he never did sav that he in¬ 
tended it as a dairy farm; that he never had any specific purpose of 
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a ?,!!? • rt f ag ® ; a V d he aut h°nzed no one to procure the mort- 
f nnn derS 5 an 'i mg was there was to be a loan placed on the 

noI nt S! ’ an< ! l ltn , eSS vvas t t0 I ,a >’ the commission and he did 

rhat^STRfchSnd. 6 Io " n; ,hat 1,6 did not kno "' ■»*■* 

nn ft V° U ! Uth ° ri !f d Mr ’ Passano to procure this mortgage did you 
not. ^ ou to pay the expense of it as you testified. 

1 \i a , ndenburg ; 1 ? bject ’ the contract shows for itself that the 
m !; n : M f ass t0 raise or procure the loan, and that Mr. Ward- 
itself ° Pa> ’ 16 comnnssion thereon. The contract speaks for 

A. I did npt specify anybody at all to make the mortgage. 

Mr. Gardiner: Read my question. 

1 he question was read as above recorded. 

A. T did not. 

Q. You authorized no one to procure it? A. No, sir. 

\ How vvas :t to be procured, according to your understanding? 

unde ^ A tandl ug T was that there was to be a loan placed on 
there for $6,000 and I was to pay the commission, I did not care 

in'Richmond^ ^ W 1 did kn ° W any brokers at that time 

Q. You knew that Mr. Passano and Mr. Cheslev went to Mr. Sut- 

on m Richmond, a real estate man, and got that loan? A. I don’t 
Know. Mr. Gardiner. 

Q. Don’t you know anything about it? A. No. 

Q. Don t you know that Mr. Cheslev and Mr. Passano went to Mr 
Sutton m Richmond? A. I don’t know. 

Q. And told him that they wanted this money? A. I don’t know. 
(R \\ ait a minute please—and told him that they wanted this 
money for the purpose of putting improvements on “this farm for 
the dairy busmess, to fit it for the dairy business for Mr. Hobbs ? 
A. I don t know anything about that. 

Q. The man to whom it was to be transferred was to conduct a 

hioThiTlkT th T ? i f u°{ Sir - NeV f had any sucb understand- 
m that I Kno>\ of. I don t know anything about it 

Q. You never heard of thqt? A. No, sir. It was never my inten- 

tion to use it for the dairy business, nor did T ever tell anybody it 

was going to be used for the dairy business. “ y 

Aff- r ; ardin er: Mr. Brandenburg, I asked you to produce the 
check which was given for the commission at the next hearing 
Have you that check for the commission ? 

226 Mr. Brandenburg: No; I will have a search made for it 
and will produce it if it can be found. T do not know whether 
a check was given or whether it was cash. T think that was the tes¬ 
timony heretofore, but I will have an investigation made. 

Wi i ness: sa J r tkat 1 (1 ° not have all that detail Mr. 

Gardiner, it was all done by the office force. 


I 
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Mr. Gardiner: Was there any written agreement with Cheslev as 
matter? ^ ^ d ° ne m the Way of commission or otherwise in “this 

A. No We had no understanding at all about commission, 
vj. None whatever? A. No. 

closed ^ves^ the ^ "’ aS closed? A - Until after the deal was 

Q. How long after the deal was dosed? A. The understanding 

thTnk 1 th It \v XT f t0 l> j yi <l bef ° re they sot an y fonimission. I 
annealed m/ 1 dl , d n . ot want this deal - This deal never 

a ljl ! s . iness risk that I was taking, and I 
elt that they would lie still working on this property in order to o-et 

the commission, or otherwise I would not have made it. 1 made this 
deal why they just talked me to death, and they had Worked hard 
on it, and I really made the deal in order to let them Xade a com 
mission. I lost money on the deal. j 

O W°^Vr n PaSSan °, and L Cliesl ®y ? A. Mr. Cheslev, yes. 

Q. What did you mean by “they” a moment ago? A. My deai- 

mg was not with I assano. One was working for Mr. Malss and the 

other for me, and they naturally got together and oftentimes thev 

t0 fS me' t0 mUke thiS deal ‘ But Tassano was ftwork*5 

227 B , ut the y we ™ together and tried to get vou tb make the 

A T n dea i’p hen you “diev,” you meant Passano aiid Cheslev? 
A. I meant Passano and Chesley: yes. j y • 

Q. They worked hard on the deal?* A. Yes. 

the comnfission“‘t d ' ( ; <leal anyway, and permitted them to make 
me commission ? A. Acs; and took a business risk. 

H- You told them did you not, when thev were working and w 

mg to make this deal, Mr. Passano and Mr. Cheslev that thev wnniA 

wl eU fa !' ni 111 order to get the commission? A.tl did. 

(qj. When they first earne to you in connection with the heal to in- 
<luce you to make the deal, you told them they would have, to ill the 
farm m order to get (lie commission; that is ‘correct, ITelfeve? 

the question, uT WarflSu, 0 " 6 m# ““ t * ™ ref "‘ t0 f 
Mr. Gardiner: Read the question. 1 

(The question was read as above recorded.) 

A. A es. W hen they first came to me—wait a moment • mu a ~~ 
you mean when they first came to me? I haven “gSt ’fi riSu' 

nti2on he Thp t wT n ft t0 me \ th ? Te was . 110 statement about anv com- 
I found iil,l-iri 0r WC had ne g° tiati ons on the proposition, but 
was started v hf , S - onn Were not . golng to make a deal at all. It 
it wound^p lrith Iv(?’ 1,r ° 1,os,tlon - * hen •«. «h® six,|and then 

, i?’+i Pben 4'' b n 1 ^ t k)oked kke ^ was not going through at all von 
told them, if it did go through, they might look to the farni for their 

commission, is that correct? A. I told them when the* old deal 
was made, we had no understanding whatever about any commission, 
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until after the deal was made. After the deal was made, Cheslev 
came to me and said, “Wardman, you can’t pay any commission on 
this.” I said, “Do you think 1 am going to have you work this 
way?” Cheslev would have been satisfied to go along with two or 
three hundred dollars. 

Q. What did you mean when you said a moment ago, when they 
came to you and they could not get (lie $10,000, and it looked to you 
like it was not going to be a trade at all, and you then told them they 
would have to look to the farm to get the commission? A. I never 
told them anything about a commission until after the deal was 
made. I misunderstood that question. lie is trying to trip me up 
here. Go on and light fair. That is what you want to do. 

Q. What do you mean by that? A. 1 mean I misunderstood the 
question. 

Q. What do you say to it now? A. I say there was no under¬ 
standing of any commission in connection with this deal until after 
the deal was made. 

Q. How long after the deal was made was the question of com 
mission suggested? A. When the contracts were signed, the com¬ 
mission was understood to be paid after the farm was sold. The deal 
was made with the distinct understanding that they were to take the 
risk with me in disposing of the farm, and the commission was to 
be paid afterwards. 

Q. Then the $919.46 which was paid as commission, was the net 
amount received from the farm, after deducting the mortgage; that 
is correct; is it not? A. Well, I would have to look at my books for 
that. 

Q. You know that the amount of $919.46 was the amount re¬ 
ceived from that farm, net, don’t you? A. Well, I don’t know, Mr. 
Gardiner. 

Q. You know that that-A. I don’t know; I would have to 

look at those records we have. 1 couldn’t carry it in my mind. 

Q. Don’t you know that that was the amount received by them 
as commission? A. I know there was nine hundred and some dol¬ 
lars received by them for commission. 

228 Q. Did you look up the matter before you signed your an¬ 
swer? A. Oh, yes. Yes; I have been all over it. 

Q. Is it not a fact that the $919.45, to-wit, the commission re¬ 
ceived by Passano and Cheslev, in equal parts, was never paid to 
them by you at all, but that they took the net proceeds from the farm 
and divided it between them, under the understanding between you? 

Mr. Bradenburg: I object. There is no showing that there was an 
understanding between them. Now, ask this witness a fair and 
proper question, and he will give you a proper answer. 

A. This $919, or whatever it was, was paid John Chesley. I had 
nothing whatever to do with Mr. Passano. I believe Mr. Cliesley did 
divide that commission with Mr. Passano, but I had absolutely noth¬ 
ing to do with it. My commission was paid by Mr. John Chesley. 
What I thought he was trying to get me was that the full amount 
of money, $919, when we made the settlement—that was why I so 
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understood that question. T don’t remember whether it was $919 

because Soule got $400 for making the deal. ? ’ 

Q. What did you mean a moment ago when vou said when they 
came to you and you afterwards explained “they” to mean Mr. Pas¬ 
sano and Mr. Chesley, and were working on this deal so hard that 
you told them they would have to look to the farm to get their com- 
nussion. A. I told you that I misunderstood your question. 

H : 1 hat is your explanation now of your former answer? A Yes 
1 misunderstood your question, ves. ’ ' 

Q. You don t deny that Passano and Cheslev came together to 
you in connection with the matter, do you ? A. Many a time. They 
came to me lots of times; but Chesley came more "than what Mr 
I assano did They were trying to make a commission,! and both 
tried, and I didn t want this deal. 1 never wanted this deal. I knew 
the farm was not worth any more than ten or eleven thousand dol- 

!‘W’n ,U -f t iey Said ’,, We , ( ‘ an do this > and we can do the other.” 

wHh you’^ttafe all. r ' K ’ <,0a ' Witl ‘ yoU ' “ ,,d 1 "I 11 *»“*'« 

Th 1 e / t « 1< ; ,y°“» did they not, that if you would make the deal 
they could sell the farm and get their commission out of it] over and 
.above the trust? A. They told me they would run the riik. They 
felt sure they could get their commission out of the farm. I said 
AH right. Now if you can do this, go ahead and do it ” 

Q. ’ton told them you wanted them to make a commission* A 
Ot course I wanted them to make a commission 

Q. Well you told them so? A. T wanted Cheslev to make a com¬ 
mission. 1 hadn t anything to do with Mr. Passano. 

Q. What did you mean a moment ago when you said vou wanted 
them to make a commission? i 

Mr. F W. Braden burg: I object to that as having been answered 
three or four times. | 

V J aS P erfe . ctl / l nat j ur;d - These men were together to see me. 

Both of them worked hard to make the commission, but Passano had 
absolutely nothing to do with this deal, as far as I am concerned, anv 
more than you had. Passano was Maass’ agent. 

a B" Y ,° U *? ade Mr - Passano y° ur agent after this, did you not* A 
After what? J j • 

Q. After this trade? A. Why, it was a couple of years after, 
lie was your manager at some time afterwards*^ A Ves He 

started with me, I think, last April. ' | 

Q. He started with you last April? A. I think it was; yes. 

Mr. Darlington: Last April ? 

Mr. Gardiner: Wait now I submit that is not proper. I know 
you dal not do it intentionally, but you understand the situation 
Mr. Darlington: Yes. 

The Witness: I will tell you when he started. I think Mr Pas¬ 
sano came to work for me in April or May, 1913, I think He fin¬ 
ished I think, around December. He worked for me probably nine 
or ten months. ; * 

14—3064a 
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229 Bv Mr. Gardiner: 

Q. Now, as a matter of fact, there was no mon6y handed over to 
Cheslev by you in this transaction at all, was there? A. 1 never paid 
him anything personally, that 1 remember, although Mr. Thompson, 
in the office, might have paid him. 

Q. He would not have paid $919.40 in cash, would he? A. The 
statement would show that. I can't tell vou, because I haven’t that 
in my mind. My statement shows he got $919, and that ought to 
speak for itself. 

Q. I will ask you whether or not it is your custom to pay sums of 
that size in cash? A. It is not. 

Q. I will ask you whether, unless there was something unusual 
about a matter, if that would he paid by check rather than by cash? 
A. It would be paid by check. 

Q. And if it was paid by your check, you have it? A. If it is 
paid by my check, 1 am almost positive 1 have it. sir. 

Q. Or paid from your office by check? A. If it is paid by check 
from my office, there are such things—he might have got the check 
from the title company; I don't know. 1 might have endorsed it 
over to him. 

Q. The farm was not sold until February, 1911, was it? A. In¬ 
deed, I can't tell you the date. 

Q. You know it was a number of months after the trade? A. Of 
yes; it was some time. 

Q. The trade was closed on October 20, 1910? A. Yes. 

Q. And the sale to Walker was in February, 1911, was it not? A. 
Indeed. I haven't those dates. 

Q. Well, you know it was about that? A. I am not evading any¬ 
thing, understand—I can't keep all of those dates in mind, I can't 
keep those things in mind. 

Q. You know it was a number of months after? A. Yes; I know 
it was several months after we got the title to it. I am pretty positive. 

Q. But you have no objection to our verifying this from the orig¬ 
inal deed itself? 

Mr. F. W. Bradenburg: That is your privilege. 

A. I can furnish you a statement. I guess you have a statement 
showing just the day and date. 

Mr. Gardiner: This is the date. Do you gentlemen object to it, 
and insist on a certified copy of it. 

Mr. Bradenburg: I will probably furnish that all later on. You 
need not worry. 

Mr. Darlington: Do not the pleadings give the date? 

Mr. Gardiner: No; the pleadings do not give the date of that deed 
to Walker. It was in February, 1911. 

mJ 7 

Mr. Bradenburg: I am not sure whether I have that deed or not. 
If I have it, I will produce it, though. 

By Mr. Gardiner: 

Q. The Mr. Walker who purchased that farm is the same Walker 



LOUIS MAASS ET AL. VS. HARRY WARDMAN ET AL. 


211 


you had down in Richmond looking up witnesses to testify in this 
case.'' A It is the same man, I think. There are two Walkers, 
understand—two brothers. I have only seen one brother, and I 
cion t know the other brother at all. 

Q; Weli you had a Walker down there? A. A man by the name 
ot Mr. Walker down there, that bought our farm. Whether he is 

ttie man that was looking up witnesses, or whether that is hijs brother, 
1 can t tell you? ? 

♦i S',*! 114 yoU were ^'’ploying the man who bought the farm al>out 
that date, were you not? A. I didn't employ him.' 

Q. How did he happen to be down there, do you know? A. He 
liasn t been down there on mv employing him. 

Q. He has not? A. No. 

Q. 'Aou knew nothing of his being down there? A. Oh yes- I 
knew ot his being down there. 

23° Q. How did you know? A. He told me himself. 

. car * ^ say whether lie went down on his own initia- 

^ don t know whether he has or not. 

a r ’n? ra mi n ' mr ^ : ^ ou ^ ia( ^ ^ e ^ er P’d Ine 011 the stand 
{V JV l r - Thompson might have sent him down. I don’t know 

Mr Bradenburg: And your attorney may have sent him down? 
Witness: ies. Ihompson knows him real well. There is a chance 
tliat 1 hompson might have sent him, even if you haven’t done it. 

By Mr. Gardiner: 

Q. Did you ever see Mr. Soule, or anyone in connection with this 

company for the purpose of selling this farm? A. I saw Air A«h- 
bndge. ] ’ 

f A' I C0u ^n’t tell you when—after we got title to the 

farm Mr. Chesley came to me and said Soule'had a man, and I went 
over there and talked to Soule. ! 

had y i OU ln i4 \ f they were ."' ettin g the Icommis- 
sion out of the difference between the net proceeds of the farm and 

the trust. A. I naturally wanted to see it cleaned up. anvwav 

t a J, 0U Were m y terested ? A - You think every time I do Anythin 
1 do it tor money? T J & 

Q. Well, you did this for love and affection, did you? AL I done 

thino°s n for m that n i ° nS ° f thingS for that; 1 have <lone thousands of 

Q. What did you do this for? A. AVhich? 

Q. What did you go to see Soule for? A. I went over there to see 
how he was getting along with the deal. 

Q. You did not go over there, you said, for money. You went 
over there for what, then? A. I went over there to see how| he was 

getting along with the deal, independent of whether there Was any 
money consideration or not. I ^ 

went ov f there simply for the interest vou had in seeing 
that the bovs got the commission which they had worked for; was 

made or It ^ 6 ‘° ** whether the draI "> Sfoing to 
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Q. You had no interest in it, except to see that the boys got the 
commission? A. Certainly I had an interest in it. 

Q. What interest? A. Didn't the farm belong to us; didn’t the 
farm belong to me? 

Q. Did you not say a moment ago that the boys were to get their 
commission out of this difference between what the farm sold for and 
what the mortgages were? A. That they were to get all? 

Q. Yes. A. No; I didn’t say that. 

Q. Didn’t you sav that? A. No. 

Q. That was not the understanding? A. Certainly not. 

Q. Then, why did they get it all? A. For no reason in the world 
except I thought they had earned it. 

Q. Did you not say that when the deal was closed up you told them 
they would have to look to the farm to get the commission, and if 
they could make it out of the farm over and above the trust, they 
could have it? A. For all the equity over and above the trust on 
the farm? 

Mr. Gardiner: Read the question. 

(The question was read as above recorded.) 

A. That farm didn’t belong to them. That farm belonged to me. 
By Mr. Gardiner: 

Q. Do you mean that you did not testify a moment ago as T said? 
A. That they were to have an equity in the farm? 

Mr. Gardiner: Read my question again. 

(The question was again read as above recorded.) 

A. No, No, certainly not. 

By Mr. Gardiner: 

Q. You made no such statement? A. No, of course not. The 
farm belonged to me. 

231 Q. How did they happen to get to the very cent the 
amount received from the farm? A. For no reason in the 
world, except I thought they earned it, Mr. Gardiner. 

Q. You thought they earned it? A. Yes. 

Q. And they ought to have it? A. Yes. 

Q. And you gave it to them? A. Yes. I would like to cite you 
another instance that happened this morning, just very similar, if 
you want it. 

Q. No, I am dealing with this now. A. Commission business. 

Q. Now, how did you happen to go down to the farm? A. 
I went down to the farm because it looked like we ought to make a 
deal, when they said they could borrow $15,000 on it, and I went 
over to look. If they had told me that a loan could only be placed 
there for five or six, I should never have gone to look at it. 

Q. Did you not testify this morning on redirect examination, or 
at the beginning of the cross-examination-—1 don’t remember 
which—that thev told vou thev could get $15,000 on this farm, vou 

4/4/ V 1 ' / 4/ 
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told them to go ahead and make the deal? A. When thev told me 
that they could make a loan of $15,000 on the farm, I saidj' “You go 
ahead; go further with it; get your people together, and if you can 
do this, I will go to Virginia and look at this farm.” 

Q. Do you deny that you said this morning, heretofore in your 
examination, in your testimony, that when they told you they could 
borrow $15,000 on the farm, that you told them to go ahead and 
close it up? 

I 

Mr. Bradenburg: I object. The record speaks for itself, j It is not 
proper cross examination of Ibis witness. It is done for the sole pur¬ 
pose of trying to trip him up. 

Mr. Gardiner: Will you read the question? ! 

(The question was read as above recorded) j 

A. If I said that, “Go ahead and close it up,” I meant to say, “Go 
ahead and get the principals together, and if you can do tliis, I will 
go and look at the farm. 77 

Bv Mr. Gardiner: 


Q. Now you state when they told you they could get $i.5,000 on 
the farm. Whom do you mean by “they” again? A. Chesley. 

Q. Then you made a mistake when you said “they”; You mean 
Chesley alone? A. This understanding, now, came from Mr. 
Passano to Mr. Chesley. Mr. Chesley knew nothing about this farm. 
Mr. Passano had told Mr. Chesley that they could borrow $15,000 
on this farm. Now, my using “they” is only from what Mi Passano 
would say to Mr. Chesley, and Mr. Chesley would say to me. 

Q. Your office was at that time over Stone & Fairfax on New York 
Avenue? A. Yes; over Stone & Fairfax on New York Avenue. 

Q. Right across the street from you was the office of Clieslev <fc 
Chesley? A. Yes. 

Q.. And Passano was in the same office with Chesley & Chesley, was 
he not? A. When Mr. Passano came to see me with Mr. Chesley, I 
didn't know where Mr. Passano was located, and T don't know to this 
day where he was located when he brought this deal to me, because 
I had never seen Mr. Passano, and T had been in Mr. Chesley's office 
dozens of times, but T had never seen him before, and I don't know 
where he was located. 

Q. Were you in Mr. Cheslcy's office at all during these negotia¬ 
tions? A. Well, that is pretty hard to say, Mr. Gardiner. I expect 
T was. 

Q. Yes. Don't you know that you saw Passano there, and talked 
with him and talked with Chesley in Cheslev’s office, during these 
negotiations? A. Tn this deal? 

Q. Yes. A. Never. 


232 Q, You never did? A. No; T never talked to Mij. Passano 
in Mr. Chesley- office in reference to this deal, in my life. 
Q. You did not know that he was in Cheslev’s office? A. I told 
you that I had never seen Mr. Passano—I never knew the man. 
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and thi? deal lmd been in consummation, or bad been in writing 
between Mr, Maass and Mr. Passano long before I knew Mr. Pas- 
sano—absolutely did not know tbe man. 

Q. Did you not go down to tbe farm with Mr. Passano? A. I 

Zvuit % farni "''I 11 Mr. Passano, and when T went to the farm 
V1 t” " \ J ;1SSiino ' ^ la< ^ onl .y niet him tbe previous day 
Q. And you came back from tbe farm with Mr. Passano? A. 
J came back from the farm with Mr. Passano. 

-etber And y °" WCnt there to S et,,er? A. Yes; we went there to- 

Q. Mr Chesley did not go? A. Mr. Chesley did not go. He did 

not go with me. T think be did go with Mr. Passano, but he didn't 
go with me. 

Q, b ou talked over the deal going down and coming back, 
naturally, with Mr. Passano? A. Well, we talked about lots of 

li^deM T m te + iTi 0{ J col ] rse > we naturally talked about 

tins deal. \\ e couldn’t help but do that. 

1-3 7 hen y ? u returned from the farm with Mr. Passano, vou 

A e , was Cbeslev s office, did you not? A. That Mr. 

1 assiino had a desk in Mr. Chesley ? s office? 

Q. Yes. A. Mr. Gardiner, i" can’t answer that question. Of 
course. T am not evading anything. T don’t know. 

<AcZA h\73 X \ Te ^ Tne i from Vir " inia , the deal bad not been 
dosed, had it. A. No; of course not. 

8' T h % was ( * lo?e ^ aftenvards? A. Yes sir. 

Q. And the contract signed afterwards? A. Yes. 

$SfiMoT’ Z°YJ'sir. ‘ he ,radina I,rice ° f tilis P r °P ert y «» 

Q. b ou were then asked what price it was on tbe market for 
and you said $80,000; that is correct, is it not? A. $80,000; that 

1ST] gilt, 

Q.. "Was it on the market at any other price than $80,000? A 
was never on the market to anybody except at $80,000 That 
was tbe listed price. $80,000. This deal was made abso utelv with 
out any consideration, too. - 

Q. b ou knew that this farm bad been listed for $25 000 flirt 
you not? A. I don’t think I did. Mr. Gardiner. * ’ ’ d 

nn if i " 0t + ? that Mr ; p a»ano told you on tbe way down 
P50009 A ? A 13 tliese P e °P ] e had the farm listed with them for 
lift Vi i barely possible that Mr. Passano would have 

. Mr. Cbeslev would have said, that he could borrow $15 000 

815 )00 farn \ : i - h; r Ml ‘" Passano told Mr - Chesley he could borrow 
$25,000. ° n |1,S fann - 0r WOuld have said the farm was worth 

Q. I will ask you again if it is not a fact that Mr. Passano on tbe 

orS-^ T' Weir1/ e V°^ that T hey then had the far ™ hsted 
, . V - u ‘ A ‘ , „ ’ Mr. Gardiner, I am not positive about that 

but it is very probable be would have done it, especially when he 

said be could borrow the $15,000 on it, and was verv ant new + 

state that this: man was asking $25,000 for this property. ’ ’ 
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Q. What is your recollection about that? A. That is the only 
recollection T have. 

Q. Now, did he not also tell you that these people thought they 
were getting $25,000 for that farm by this deal? A. Did who tell 
me? 

Q. Passano? A. Certainly not. 

Q. Never told you anything like that? A. Certainly not. Mr. 
Maass came up here and made an investigation. 

233 Q. Did he not tell you that they had told Maass that the 
apartment was worth $80,000? A. I don’t know anything 
about what he told Maass. 

Q. Did not Passano tell you that he, Mr. Chesley, had told Mr. 
Maass, when they were up here, that this apartment was worth 
$80,000? A. He never told me anything about it. 

Q. Did he not tell you also that they had taken hiiin to their 
books and showed it listed to them at $80,000? A. He rhight have 
done that, but he never told me anything about it. 

Q. The question never came up at all? A. Yes indeed. The 
property was listed at $80,000 here, so he talked to me about it. 

Q. No question of values came up in the transaction at all, one 
way or the other? A. So far as T am concerned, I never considered 
values at all, except 1 was taking his farm for the equity in this 
building; that is all. 1 figured his farm was worth aboift $10,000. 
That is all it was worth. It proved so to be the fact laterj on, when 
it was sold. 

Q. Now Mr. Walker sold it for $14,500, without anV kind of 
personalty on it? A. Yes. There was not ten cents’ worth of per¬ 
sonal property on the whole thing. 

Q. T ask you if you did not- A. T don’t know just what 

Mr. Walker got for it. 1 can very easily find out, but I am satis¬ 
fied that Mr. Walker improved the farm and probably made it 
worth more than what it was, when he sold it. 

Q. What did you mean a moment ago when you said “yes” in 
answer to my question that you did not know that Mr. Walker,a short 
time after buying this farm, sold it to Mr. Hammond fbr $14,500 
in cash, without any of the personalty' on the property being in 
connection with the sale? A. I don’t understand the question. I 
don’t know what he sold it for. 

Q. You knew he made a sale to Mr. Hammond? A. I don't 
know what he sold it for. I know lie sold this property, and I know 
he improved it. . 

Q. Did you ever see the farm after- A. I never seen the 

farm except at the time I was down there with Mr. Maass. 

Q. Have you two list prices for your properties? A. I have not. 

Q. Only one? A. Yes sir. 

Q. Then, the list price was $80,000? A. My properties are all 
listed around ten times the value of the rent, Mr. Gardiner. 

Q. Well, the rental of this was reduced as soon as you got it 
back in this transaction, when it was sold, was it not? A; Indeed I 
don’t know. 

Q. Don’t you know that Mr. Hensey testified that the rental was 
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$7,200? A. A\ ell, T don’t know, Mr. Gardiner. I know it was 
raised after Mr. Maass got it. 1 don’t know whether it was reduced 
after I got it back, or not. 

Q. Don't you know that Mr. Dwight Anderson testified that the 
figures, from the janitor in charge—was it seventy-two hundred or 
seventy-seven hundred ? 


Mr. F. W. Brandenburg: What is the materiality of that? 

Mr. Gardiner: Seventy-two hundred or seventy-seven hundred. 
Mr. F. W. Brandenburg: I object to that as immaterial, whether 
he knows that Mr. Dwight Anderson or anybody else testified to 
in the case. 


The Witness: 


The building rents now for $83000. 


Bv Mr. Gardiner: 


Q. Thirty-three hundred? A. Eightv-three hundred dollars. 

Q, $8300? A. Yes; I think it is. ‘ 

Q. Arc you positive of it? A. No. I can very easily get it for you. 

Q,. Is it not a fact that when you build an apartment, you put 
the rentals higher than the real rental value? A. When I what? 

Q. When you build an apartment, and put it on the market for 
sale, you have the rentals higher than the real rental value? A. 
Certainly not. 

Q. Now. 1 asked you a moment ago whether ut was your under¬ 
standing that no valuation or figure was mentioned oil either prop¬ 
erty in connection with this transaction? A. As far as I am con¬ 
cerned, Mr. Gardiner, 1 never considered any figures. 

Mr. Gardiner: Read my question, please. 

(The question was read as above recorded.) 


A. As far as 1 am concerned, there was no figures considered in 
the transaction. Whether there was any figure mentioned, I don't 
remember. My trade was for the equity". 


By Mr. Gardiner: 

Q. Is it not a fact that Mr. Herbert Maass, while on the farm, 
asked you the question, whether or not there was any difference 
between trade values and sale values? A. Mr. Maass positively said 
nothing to me at all about any trade price or cash price. 

Q- You said jyou told Mr.‘Maass that when that loan came due, 
that $50,000 loan held by Swartzell, Rheem & Hensey, he would 
have to pay $10,000 on it. 1 believe you testified to that? A. I 
did. 

234 Q. Had you any understanding with Swartzell, Rheem & 

Hensey, or any member of that corporation- A. I had no 

understanding. 

Q. (Continuing:) —that there was to be any payment of $10- 
000 on that loan? A. I had no understanding whatever. 

Q. Can you tell us how you happened to mention that to Mr 
Maass? A. To Mr. Maass? 
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Q. Yes. A. T have had no dealing with Swartzell, |Rheem & 
Ilensey as to any other party that I have, had dealings with, when 
they have come along and done the fair thing and taken care of 
their obligations, that T could not go to Swartzell, Rheemi & Hensey 
and say, “Mr. Hensey, here is a man who has $10,000 fot this prop- 
erty,, or $20,000, or whatever it may he. Let us renew this for 
him”; and they would very soon say, “I think we can Ido it.” I 
have had no dealings with Swartzell, Rheern & Ilensey las to any¬ 
body who has treated them fair that they would not d*o more than 
their part. 

Q. I)o you mean it was understood then that it would | not be re¬ 
newed at all as it came due, but that you could have it rjenewed by 
going to them with $10,000? A. There was absolutely ;no under¬ 
standing at all between Swartzell, Rhecm & Hensey and I as to 
what we should do or what they will do for me. If thejv went on 
my loan, I would have to pay. I know’ they are good!men, and 
reasonable men to deal with. I know’ they are men who can do 
things for you and their every thought is not dollars. They have 
a little sentiment in their business. 

Q. Did they call on you to pay the loan? A. No. 

Q. A\ ill you tell me what apartment house loan, if j any, you 
ever paid 20 per cent of when it became due, to Swartzell, Rheem 
& Hensey? A. I have not done that with any apartment house, 
but 1 have done so with house loans. 

Q. You mean individual houses? A. Yes. 

Q. I am talking about an apartment house now’. Tliis w’as an 
apartment house loan. A. I have never done that with an apart¬ 
ment house, but if they said to me, “We want this curtailed $10,- 
000, I should certainly have done it. 

Q. Had they called on you to curtail an apartment ljouse loan 
20 per cent when it was due? A. Ten per cent? 

Q. Twenty per cent. A. Twenty per cent? 

Q. Yes. A. No, they have not. 

Q. Had they ever suggested that you would have to pjay 20 per 
cent on this loan when it was due? A. This loan? 

Q. Yes. A. Why, I never had any understanding with I Swartzell, 

T _ 9 • you go to them today and sav, yl have a 

loan due in a month from now/' they will not tell you how much 
they have to pay. They will not give you anything definite, because 
they don t know what the note holders are going to do. They will 
sav to me, “You have to pay off $10,000” and they will say, 
“Maybe we can arrange it for you.” If Maass had been a man who 
would take care of his obligations, we would have had that note 
renewed for him in full. There is no question about it. The 
man was trying to beat everybody in town. 

Q. Did they ever suggest to you that you would have io pav 20 
per cent on an apartment house loan? A. No; they don’t do 
things of that kind. 

Q. W hat I would like to know is how you happened to say to Mr. 
Maass that he would have to pay 10 per cent on this loan when it 
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was due? A. Because we had iliis requirement before in other 
cases. This man was operating fair and reasonable-- 

Q. You could have renewed that loan for the full $50,000, if 
you wanted to, for Mr. Maass? A. For Mr. Maass? 

235 Q. Yes. A. No sir. 

Q. They renewed it for you? A. But I couldn’t have 
done it for Mr. Maass, because I wouldn't have guaranteed it for 
Mr. Maass. 

Q. It was* guaranteed by you before, was it not? A. Yes; it 
was guaranteed before. I would have guaranteed it for Mr. Maass 
if Mr. Maass had been a man of his word. 

Q. Did you tell Mr. Maass, when making this deed, that you had 
guaranteed the payment of those notes? A. T tell Mr. Maass? 

Q. Yes. A. Why should I tell Mr. Maass? 

Q. Well, you did not tell him? A. Certainly not. 

Q. Did you tell anybody else? A. Do you mean, now, that 
bought buildings from me? 

Q. No; in connection with this deal, that you had guaranteed 
the payment of those notes? A. Well, T don't know whether T have 
or not. Generally, I guarantee all this paper. I don’t know whether 
I spoke to him or anybody else. 

Q. Have you any recollection? A. This is not anything that is 
secret. Here are all these notes that go out with my endorsement 
on them, and people buy these notes. There are thousands of - 
them. It is certainly public, and there is nothing secret about it. 

Q,. T am asking you whether or not you recollect having told 
Mr. Maass or anybody else in this deal that you had guaranteed 
the payment of those notes? A. No; T know I did not tell Mr. 
Maass anything about it. 

Q. Now. you knew, when the deal was made, that it could not be 
renewed at all without your consent, did you not? A. Well,' I 
expect that is a fact. Mr. Gardiner. 

Q. Why did you not tell Mr. Maass? A. I hadn’t any business 
to tell Mr. Maass. 

Q. You knew that the deed of trust of record-A. I told 

Mr. Maass, when 1 was making the deal, that we could get along 
with him, providing he was a man who took care of his obligations 
when they became due. and there would he no trouble and no diffi¬ 
culty in renewing this loan for $40,000, to which he said, “It don’t 
make any difference,” that he had the money, and could get the 
money, and that it was absolutely immaterial whether the note 
was renewed or not. I told him the same thing the day he was 
taking the rents out of Swartzell, Hhoem & Hensey’s office. That 
is the reason I wrote him that letter. 

Q. You knew-A. You wouldn’t renew a note, would you, 

for any man that won't me-t his obligati-ns, and has judgment 
coming against him, at the same time his note is due? He 

236 goes up here and beats a little girl that T put in business, 
the daughter of Mr. Beers, my architect ; ran a hill with her 

and jumped town. He beat that poor little orphan girl up there. 

Q. You knew-A. He ran a bill for six or seven hundred dol¬ 

lars, and she got judgment against him. There are your clients. 
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Q. A ou knew that the deed of trust was silent on the question of 
your guaranteeing these notes, did you not? A. Well,j it is some¬ 
thing, Mr. Gardiner, that is never- 

Mr. Brandenburg: I object to it, for the reason that the trust 
speaks for itself. 


By Mr. Gardiner: 

Q. \ ou knew that the deed of trust was silent on your guarantee¬ 
ing of these notes, did you not? A. I will tell you; it wa$ a question 
that never came to my mind, whether it was silent or not. It is the 
first time it has been brought to mv attention. 

CD %j 

Mr. F. W. Brandenburg: Then you don't know, Mr. Wardman, 
if you don't know about that? 

By Mr. Gardiner: 

Q. You knew that Mr. Maass had written to Swartzcllj, Rheem & . 
Hensev and asked upon what conditions they would renew the loan, 
did you not? A. I know that he had some correspondence with Mr. 
Rheem. 

Q. You saw that correspondence, and discussed it with Mr. 
Rheem? A. Mr. Rheem showed me the correspondence] and when 
it came to making the loan, if 1 remember right, he said his father 
in Germany, that there was somebody, some relative, some banker, 
or friend of his, in Germany who was going to loan him *$60,000 on 
this property, and we waited and waited and waited, for tivo or three 
months, after the loan came due, and he collected every cent and put 
that money in his pocket, and paid nobody, didn't pay hijs bills, beat 
everybody lie could, and jumped out of town, and wouldn’t let any¬ 
body know where he was living for months. They would come to 
my office and say, 'Where can 1 reach Maass? He owes me a bill.’ 
They knew he had been living in Mt. Pleasant, where lie beat that 
poor orphan' girl up there. 

Mr. Gardiner: Read that question. 

(The question was read as above recorded.) 

Mr. Darlington: He has answered that. 

Mr. Gardiner: No, he has not. 


A. T told you. I said that Mr. Maass said he had arranged a loan 
of his father or somehow in Germany who was going to send him the 
money from Germany, and we waited and waited and waited, and 
then lie wrote a letter and said the jig was up, and he couldn't do it. 

Q. You did not know that that Beers transaction was settled by a 
promissory note, which is not vet due. do vou? 

Mr. Brandenburg: We have one ourselves, if you want it. 


By Mr. Gardiner: 

Q. Will you answer my question? A. I did not. 
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Q. Suppose T tell you that is a fact ? A. Tt would not alter the ease 
in my mind, Mr. Gardiner. His signature is no good. 

Mr. Darlington: Again we say with Mieawher, “Thank God, one 
more debt is paid.” 

Mr. Gardiner: Read my question. 

(The question was read as above recorded.) 


By Mr. Gardiner: 

C 

Q. ^ on did not kno.w that Mr. Maass had written a letter to 
Messrs. Swartzell, Rheem & Hensev, asking them under what terms 
the loan would he renewed? A. I don't know anything about that 
letter, Mr. Gardiner, at all. I remember one letter about this matter, 
that he was to get money from Germany, and some cable message 
that was sent, and the whole thing to me was a fake message, 
2M7 and 1 just got disgusted with him. 

Q- That is the only letter you saw written to Swartzell, 
Rheem & Ilensey? A. That is all I remember. 

Q. it not a fact that there was not one cent due to you, over¬ 
due, from thei second trust from Maass to you, on the Rochester 
Apartment house, when he wrote you the letter asking you if you 
would lift that trust in order to permit him to obtain the $50,000 
from Swartzell, Rheem Ilensey? A. Well, b will have to answer 
that in this way, Mr. Gardiner. There was some money paid on 
that second trust from Virginia, and my understanding was that 
that was not to! interfere with our second trust, but he claimed that, 
on account of this money coming from the second trust in Vir¬ 
ginia, that his note was paid up. 

Q- \\ ell, it he is correct in bis contention, it was paid up, was it 
not? A. If he is correct in his contention, it was paid up; but our 
understanding was that he was to pay it $100 a month, even if that 
collateral was paid from Richmond, and he stopped payment when 
he found out this was paid. 

Q. And as soon as that was paid, under the arrangement of* the 
payment of the second trust, he continued the pavments thereafter 
regularly did he not? A. I will have to look at niv books for that, 
but I don't know. 

Q. Has he not paid that regularly up to April? A. He paid that 
regularly from the time he took title up to the collateral deed pay¬ 
ment from Virginia. He did not. 

Q. 1 am talking about after that, before you had talked with 
him over the payment from Virginia, whether from that time until 
April first, when he requested the renewal, he did not pay them 
promptly? A., I will have to look at mv books. We have them 
That will be better than mv memory. ’ 

«/ *j 

Mr. Gardiner: I think that is all. 

Mr. Brandenburg: Mr. Darlington, have you any questions? 

Mr. Darlington: I have not. 
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Redirect examination. 

By Mr. Brandenburg: j 

Q. Did you authorize Mr. Chesley or anyone else say to Mr. 
Sutton that you wanted to borrow money to go into the dairy busi¬ 
ness? A. No sir. 


Mr. Gardiner: Objected to as immaterial. 


Mr. Brandenburg: 


Q. Tn the cross examination, Mr. Gardiner has frequently used 
the word “they,” and in your replies you have seemed to have 
adopted the same expression. Are you referring to the firm of Ches¬ 
ley & Chesley, or of Chesley & Chesley and Passano? ! A. Well, I 
am referring both to Chesley & Chesley and also to Passano and 
Chesley. 

Q. Well, did you have any arrangement of any kinjd or nature 
with Mr. Passano relative to paying him a commission in this 
transaction? 


Mr. Gardiner: I object to that. lie has testified-: 

t te \ no understanding whatever to give Mr. Passano 
one penny in connection with this matter. His commission was to 
come from the other end, from Mr. Maass. 

Q. I)o you know anything about the purpose of arrangement, if 
any, that was made between Mr. Chesley and Mr. Passano about 
dividing the commission? A. I don't know anything gbout it. 

Q. Did you know anything about that at the time? A. Why, 
certainly not. My dealing, was with Mr. Cheslev and, as far as‘l 
know, Mr. Chesley got that check. 

Mr. Brandenburg: That is all. j 

The Witness: What he did with it, I don’t know. 

Mr. Brandenburg: That is all. 

Mr. Gardiner: That is all. 

2:18 Thereupon .Jam ks B. Bolling was called by (he defend¬ 
ants, and testified in substance as follows: that he is engaged 
in the real estate business, is vice president of the firm of N. L. Sans- 
bury Company; that lie met Herbert Maass on one occasion about 
the latter part of January, or the first part of February, 1912, in 
the Rochester apartment; that he was asked to go there j by Mr.’H. 
M. Snow, who was at that time connected with his office as a sales¬ 
man, and who was endeavoring to make a deal with Mr. Maass on 
an apartment house, and lie went up there with him for the purpose 
of seeing whether he could be of any assistance in making the deal • 
that he talked with Mr. Herbert Maass over the question of making 
a deal on the apartment house; “We talked the matter over and 
Maass said if we could get him a loan or someone to renew this loan 
on this apartment house for $50,000 (he was then speaking of the 
8>t. 1 aul Apartment house on 15th Street); he said he was consider- 
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m A taking the apartment tlierc if the owner of that apartment would 
guarantee to place the loan when this other loan came due on the 
Rochester. 1 hat witness asked Mr. Maass what the condition of 
the loan on the Rochester was. and if the interest was paid; that lie 
said that the interest was not paid; lie said that the taxes were not 
paid, and witness asked him if lie didn’t think he had it in had 
shape, and Maass stated that “I haven’t got to worrv about it. If 
they don t do what I want, 1 will pay when I get ready.” Witness 
also said to Maass in regard to the loan that where the interest and 
taxes were not;kept up that he, Maass, was getting into a dangerous 
position and he was likely to he called or foreclosed; that witness 
did not see any possibility of the deal and he made no other efforts 
with him because he did not consider that there was any chance for 
a deal because,the property was in such condition that he would he 
liable to lose it instead of making a deal. 

On cross examination witness testified that this conversation took 
place around January or February, 1912, six or seven months be¬ 
fore the loan came due; Maass remarked at that time that the loan 
would be due in that summer. Witness testified he was the same 
Bolling who testified in the case of Forrest vs. Wardman. before the 
Auditor. \\ ltness states that what he has testified to is simply what 
Mr. Maass said to him and to Mr. Snow; Witness was shown Hensey 

>..A i;, H ,lt purported to be a receipt of Swartzeli, 

- >9 S™*™ & Hensey, dated Washington, D. C.. January 2b, 

no 1912 -’. f V r the interest on the $50,000 trust of January 26. 
ana witness says that if that was a genuine receipt that the 
interest was paid when lie was talking to Mr. Maass. Witness states 
l simply had Mr. Maass statement to go on. He told me he was 
back in his interest & back in his taxes & his reason for doing it was 
that they would do as he wanted them *to do or else he would not 
keep them up to satisfy them. Witness was then shown Hensey 
r-xlnbit tr<> this being a receipt for the semi-annual interest on the 
first trust dated July 2(5, 1911, and says that if that is a genuine 
receipt that the interest was paid when he was talking to Mr. Maass. 
Iheie was not any specific statement made about the amount of the 
interest, but simply the question—“I asked if he was up on his in¬ 
terest and had his taxes paid for the year and he said No.” I asked 
hnn his reason. He said: because if they didn’t do things that he 
wanted them to do lie wouldn’t keep it up; that he doesn’t know 
anything about receipts. “I was simply going on what the man told 
» ne ' _”. ien as ked if it is not possible that lie is mistaken as to the 
fact of the taxes and interest, witness replied: “It made just this 
impression—I told Mr. Snow when he asked me what were the 
chances for a deal, to make a deal—I told him that there was no 
chance whatever; there was more chance for losing his property 
than there was of his making the other deal.” Witness savs he does 
not know anything as to the facts of the taxes and interest being 
o\er due, at the time he was talking to Mr. Maass; that he is only 
testifying as to what Mr. Maass said to him. 

On re-direct examination witness testified that he made no effort 
to verify the truthfulness of Mr. Maass’ statement. 
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Thereupon Daniel C. Fahey testified in substance for the defend¬ 
ants as follows: That lie is the receiving clerk of the Metropolitan 
Olul) and in the year 1912 was a salesman in the real estate office of 
shannon & Fuchs; that he has met Herbert Ma&ss, the!gentleman 
present at the hearing, on several different times; that he came to 
the on ice to see witness and after that witness saw him at the apart¬ 
ment; that lie tried to get up a trade for the Rochester Apartment 

* ' a * ^ aaAS l' 11 *' a valuation upon the Rochester at that time 
ot *100,000. and showed wit/ess a pamphlet or little book about it; 
witness is shown the pamphlet marked Maass #2 and istates that 
the one lie saw was similar to the exhibit; that at Maass’ instance he 
made efforts to dispose of the apartment house; that he met him 
several times and about the latter part of their interviews they 
240 were talking about the loan of $50,000, which he? wanted to 
secure on the apartment house; that witness tried one or two 
places and found that he could not secure a loan; as evjery person 
lie spoke to seem- to laugh at him as if it was a joke, wanted to know 
who the maker of the note would be, and he told them Herbert 
Maass, lie ilidn t think lie was good enough for it. 

Witness states that Herbert Maass said that the Rochester paid a 
veiy handsome income, and lie always referred to this book, as a 
statement of Ins income from the property, or bragged about it: that 
Maas said: ‘He traded off the farm; it wasn’t worth a damn, and 
lie loaded it up with trusts before he got rid of it, and he thought it 
was a great joke on \\ ardman. He said: “I got one over on Ward- 
man tins time; lie said lie was representing his mother. Witness 
states that Maass said that his parents were more than satisfied with 
the apartment, and that they had a good deal; that the! first time 
witness met Maass was about six or seven months before the loan 
came due, lie Maass said it was due on the following July; witness 
was then shown a letter from Maass to Wardman, wherein the former 
offered $.>()() for a $100 note, secured on the Rochester,! and testi¬ 
fied that Maass m referring to it is said he had a great joke on Ward- 
maii; that he showed his Wardman’s reply in which he said he mu<< 
trunk fie was a damn fool to make any such discount, and that Maass’ 
duty was to pay the note at the Home Savings Bank; Maass was in 

good humor over it, laughed about it, and “thought it Tne of his 
smart tricks I suppose. ? 

W lien asked whether Maass made any statement to witness about 
being required to curtail the $50,000 trust, he says that Maass asked 
Inin what he thought was the best Swartzell, Rheem & Ilensev wou'd 
do to which witness replied he thought the best tliev would do would 
be to accept a curtail of $10,000, which was what they generally ac- 
cepted; that Maass also told witness that he had vast interests in 
Honda as well as m Berlin, “and he had a lot of books—bank 
books—looked to me to be bank books—I was sitting ten feet awav 
from him—on the shelf in front of us, a little library there That 

9 At 'iA" ‘T of ! i ' c ‘ e , at , the Rochester.” Maass said: “£>o you see 
-41 all these banks books along there? I have vast interests,” he 

said, ‘in different banks, different institutions and he said 
if it comes to a show down, I can raise this trust with a hurrah ” 




224 


LOUIS MAASS ET AL. VS. HARRY WARDMAN ET AL. 


Witness gives as his opinion that at the time Maass was asking $100,- 
000 for the Rochester that it was worth between $75,000 and $80,000; 
that witness has been in the real estate business oil' and on for 25 
years; that he was pretty well familiar with the value; that he has 
no interest directlv or indirectlv in Wardman or his olhce. 

On cross-examination witness says that he has no interest in either 
Mr. Wardman or Shannon & Luehs, and not a bit of feeling against 
Mr. Maass; that he told Mr. Maass that he thought the best that 
Swartzell, Rheem <fc Hensey would do on the first trust was to require 
a curtail of about $10,000. 

Q. You said that you told Mr. Maass you thought the best Swart¬ 
zell, Rheem & Hensey would do would be a. curtail of $10,000? A. 
Yes. That was my opinion. 

Q. Upon what was that based? A. Upon what they generally ex¬ 
pect on loans of $50,000, or whatever they make when they come due, 
they will expect a $10,000 curtail. 

Q. Tell us some case in which you dealt with them in that regard. 
A. I could tell you several cases around town that happened, but T 
couldn’t bring them up to memory. 

Q. Tell us one. A. I don’t know that 1 can. That is only my sur¬ 
mise, and I haven’t any right to assert it as a fact. 

Q. That is only a surmise on your part? A. That is all. That is 
a natural question to come up. 

Q, Why did you surmise the 20% ? A. I will tell you why I did 
it. If I had a loan of $50,000 out 1 would want $10,000 myself. 

Witness says that in his opinion the apartment house is worth 
$75,000 or $80,000; that in his opinion the loan of $50,000 on the 
Rochester was perfectly good; that when he attempted to get the loan 
the people he spoke to about it said it was a joke. 

Q.. But you said when you attempted to get the loan, the people 
you spoke to about it said it was a joke. A. Yes, sir. 

Q. That is because they did not consider it would stand a loan of 
$50,000? A. They seemed to consider the man more than the build¬ 
ing. 

Q,. Did you not afterwards say then when you mentioned the man 
they thought it was more of a joke. A. No, I said the maker of the 
note. 

Q,. Did you not say when you talked to these parties, they treated 
it as a joke, and said it was a joke? A. Everybody knew the apart¬ 
ment. 

Q. I am asking you if you did not say that? A. Yes, I said it. 

Q. And then did you not say, when they asked you who the maker 
of the note was, they thought it was more of a joke? A. Yes. 

Q. Now, then tell us why they thought it was a joke before you 
told them the name of the maker of the note? A. Well, I 
242 can’t get what your meaning is. You want to make two 
questions out of one. 1 believe I answered it in one question. 

Q. I am asking you now if you can tell me why they treated it as 
a joke before you told them that Mr. Maass was the maker of the note. 
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A. I tried to answer that before, and told you whenever limentioned 
the Rochester apartment house, everybody in town seemed to have 
known it because it was huckstered around with everybody They 
ah seemed to know the man and know the apartment * 

Q. they all seemed to know the man? A. Thev all I seemed to 
know the man and seemed to know the apartment. 

Q. Hut you said that after you mentioned the name df the man 
they thought it more of a joke. 

Mr. Darlington: The name of the man who was to make the note. 
Mi Gardiner: The name of the man who was to make the note 
yes. They thought it more of a joke. 5 

The Witness: Yes. 

of "(be m^v lei A th v tl [ ( l Ugh l U a J’® ke th fy did not know ithe maker 
of the note ? A. Yes, they knew the maker of the note. 

(qj. Why did they ask you who the maker of the note was? A. 

.Because they thought possibly somebody else might make the note’ 

but when they knew Herbert Maas was the maker they thought it 
more of a joke. * \ *>' 1 

Q. Hut when you make a loan on real estate, you make the not*> 
on real estate ? A. A man’s name goes a great way j 

Q. It does? A. Yes, sir. You ‘know that well enouglj. 

A wTi 1 y ° U i t lat tlie man who made this originally, John 
A. Willson, was a bricklayer for Wardman. A. I don’t know* what 
lie was. He had Wardman s endorsement 

lol FundtS. kn ° W *" at? A - lW is the ** K 1- 

aiKff ,mder3,iind ‘" !,t from? A - Tl '”‘ is f* i ,m ' 

Q. By whom? A. By Wardman and by everybody. ! 

Wardman VT* T b /^ hom y T ^ ^‘talked over except 
Wardman A. I can t get down to who it was, what particular time 

^ Ul * ca ^’ w ^ ia * m <>'nth, or anything like that ! 

A VuZ J el1 US +1 an A body th »t talked it over with Wardman? 
A ’rk v 1 t \ UQ}, \ tliat 1 can - 1 can only surmise that/ ' 

Q. You surmise that too? A. I surmise that 

. dY, Wh .® n did Wardman talk it over? A. I don’t know that he 
talked paitlcularly with me. He might have done it but I have for- 
gotten it. 

Q. Then you don’t know that he had ever talked it oveM A T 
suppose he had. T* ' 

Q. You suppose he had only? A. Yes. 

Thereupon Christobal Lehmkuhl, testified for the defendants in 
substance as follows: that he resided at 710 Upshur Street* that he 
was employed in the Bureau of Engraving and Printing; that at one 
time lived in the Rochester Apartment House; that lie became a 
tenant in November, 1910; that he talked with Mr. Maass about the 

ve i ry ^ oft T he was a tenant there >* ^ Mr. iss tow 

him how lie had reduced the expenses there; how he had managed it 
and how well pleased with it lie was. * u ’ 

Q. Did he make any statement to you with reference to the income 
15—3064a 
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lie was receiving from the apartment? A. lie said lie was getting a 
big income from it. lie said lie was getting an income big enough 
to support himself and send plenty of money over to his people in 
Germany, I believe it was. “That he told me on several oc- 
243 casions that he put one over on Mr. Wardman; in buying the 
apartment. lie said that—he fold me of the trust he had on it 
and he said he had traded some property in Virginia somewhere, and 
he said the property was not any good to him, and he did not know 
what Wardman was ever going to do with it, and said it was quite a 
tract of land, and he said in making the deal with Mi*. Wardman, that 
had he put in a little clause in there using the words ‘more or 
less' in describing the amount of property, and* he said he was short 
of the amount that he was supposed to have. Witness further states 
that Maass told him positively that the acreage was not there, that it 
was short. 

Q. Did he make any statement to you as to how he treated Ward- 
man ? A. W eh, he told me he had put one over on Wardman, and 
that e\erv time Wardman passed him in his automobile he would 
turn his head: and Mr. Maass would give him the Ha! Ha! I heard 
that a number of times. 

Q. Did he e\er make any statement to vou with reference to anv 
mortgage on the Rochester Apartment House? A. He told me some¬ 
thing before that, that it was due for renewal and that he was going 
t° try to get it in the city here; that he would not have any trouble 
about it, that if he did not get it here, he was not worried, that he 
would get it in Boston. He said that he would not have anv trouble, 
and if it was necessary he would write to his people in Germany and 
get- it there, but that if he could not get it here he would get' it in 
Boston. 

Q. Did he j ever make any statement to you with reference to 
whether or not his people were people of means? A. Yes, He 
always boasted of his people having money. He said his people had 
money and property over there. 

Q. Did Mr. Maass ever make any statement to you of* anything 
that was said by Mr. W ardman at the time the deal was made, about 
what would occur when the mortgage fell due? A. He said he 
knew—he told me when he was starting to get this renewal, that he 
would make sure of it, that he was told that he would have to renew, 
Init that to get the renewal, he would have to pay the interest and all 
the claims or it would not be given him. For that reason he w’anted 
to make sure when it came due of having the money, and that was 
the reason lie was looking for it so far in advance. 

Q. Do you know whether he said, at that time he would be re¬ 
quired to make a curtailment? A. He said they probably would 
not renew it for the amount of the mortgage he had at that time, the 
first trust, or , whatever you call it, and to make sure, he said he 
wanted to have everything ready when it came due. 

V itness says that he fixed the time of these conversations by reason 
of the fact that he was sick in the apartment and Maass used to come 
up to see him; that witness said that he was going to buy a house arid 
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Maass came up several times to advise him not to buv it, saying that 
he would have to be very shrewd with these people" if he bought a 
louse and that if he was sick, and could not meet his payments his 
house would be taken away from him; that Maass wanted him to 
ent a. larger apartment so that he would stay, but witness told him 
944 h «a ma fe «p his mind to buy a house; that he after- 

-44 wards found out differently, as he buy a house and was short 

•is 1 ,p din* tlm f’ and j S . advice did not amount to | anything, 
as he si 1! has the house, and is in good standing; that he remained 

duriim that'time “ hV ® m0ntlS and the con ''ersation occurred 

houJe Tiow ^ y ° U PUrC ‘ haSed the house? A - 1 am purchasing the 

Q. hrom whom? A. Mr. Wardman and Company. 

Jf \\ lien did you purchase it? A. In April, 191 k 
(l ho that when you got back in your payments Mr. Yardman 
permitted you to remain just the same? A. He did, on Account of 

thafthp 11 ? l fUr ° USh i!?i at the , Bureau ’ 1 went down and !explained 
that the salary would be cut down a whole lot, and I would have to 

be short m my payments. j 

Q- My question was, “He did permit you to lie short in lyour mv- 
ments, and still remain in the premises?” A. Yes sir ' " 

«.. with'irSr i K DH'twtaF conveK ‘ i,io “4 

Q. Whom did you first advise of the conversation that |you testi- 
hed to w.th Mr. Maass? A. Why, Mr. Percy Thompson, i 

3 ' Vlle " Waa that? f T At one time that I remember, I read an 

1 i it u J 16 P f Per ’ a ?, d 1 ha PP® ne d to be down there, add 1 told 

" 'Vf y f T n -r t . hat 1 a S entle man who had made such a clever 
deal naa to come back in that way. 

Q. M lien was that? A. I could not just recall. Tt wasiprobably 
six or seven months ago when I read the article in the papJr 1 do 
not know just what the time was. j 

; st ;V eS that I ie t( ? ld Mr - Thompson at that time! what he 

except Thorne 6 ^ h ® neV61 ‘ Sp ° ke ° f h since to ™U ne else 

Upon cross examination witness testified that he first advised Percy 
r .ompson of Mr Wardman’s office of Maass’ conversation! after he 
ad icad the articles in the newspaper about the present suit havim- 
^enms ituted^hatwhen he happened to be in Mr. Thompson's 
offue, w itness said: I told him it was very funny that a gentleman 
who had made such a clever deal had to come back in that wav ” this 

ZZ a !^ Ut / 1X ° r TuT months P rior testifying; that he thought it 
was \ei\ funny that a man who was so clever as Mr. Maass.' after 

putting such a clever deal over could be caught up; when asked 
whether witness believed that a man who could put over such a deal 
could afterwards find himself to be defrauded lie replied: “Xot after 
he had defrauded other people, or thought he had; I thought a man 
who was as clever as Mr. Maass, and who had put through a deal like 
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that, and who was so pleased with it—1 did not think he could he 
fooled that way.” 

Witness states that Mr. Wardman never told him that he would 
extend any courtesy if he would testify in this case, and such a thing 
was never thought of; that he does not remember having talked with 
anyone aboutithe case as he thought it was all settled; that he was 
there testifying because he was sent for yesterday and asked to come 
by Mr. Bonesi; that he does not know that at tlie time of testifying 
Mr. Wardman is not in the United States; that he positively has had 
no other conversation with Mr. Bones other than the request to 
testify; that he has nothing against Mr. Maass; that the next time 
after the article was printed that he had to go to Wardman’s office, 
he got talking about it and volunteered his services when he 
245 found that Maass had put such a shrewd thing over on Ward- 
man. 

Maass told him that in order to secure a renewal of the loan all the 
taxes would have to be paid promptly; that he spoke about it several 
times: witness says he told Mr. Thompson that he thought that 
Maass had an awful nerve, after getting such a good deal, to come 
back and try to sue for it; Maass said lie would have to be in good 
standing when the trust came due; that he thought he would have 
the money, but thought he would not have any trouble in having 
it renewed; that he would have to keep the taxes and interest paid 
up; these statements were made between November 10, 1010, and 
April 1911. 

Witness says that Maass said to him that lie had put one over on 
Wardman, and every time Mr. Wardman would pass in an automo¬ 
bile he would turn his head and he would give him the “ha! ha! 
He said the transaction related to some land in Virginia and that it 
was not worth anything, and that lie could not do anything with it, 
and it was put in the deal in making the trade for the apartment 
house; he said that he had put one over on Wardman, and that the 
property was a little short of the acreage, but that by the use of the 
term “more or less*' that was sufficient in a real estate transaction to 
overcome any shortage; he said that by the use of that clause, that 
if it. was short he was supposed not to know anything about, as that 
relieved him of any responsibility. 

On re-direct examination witness testified that the article in the 
papers to which he refers was the one in which Mr. Maass and his 
relatives sued Mr. Wardman to recover the Virginia property; Maass 
said that he knew there was a shortage in acreage; witness states that 
lie has never seen Mr. Wardman more than once or twice in his life; 
that he has no interest in Mr. Wardman and his firm outside of the 
fact that witness was buying a house. “That is the only interest I 
have in Mr. Wardman or he has in me. I am making my payments 
and Mr. Wardman has certainly treated me fine in regard to my 
furlough in the Bureau the latter part of the year; that is the only 
thing. I have never seen him buy/ once or twice in my life. 7 ' Wit¬ 
ness states that lie was furloughed six or seven days in each money 
for three months. 
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Mi . Darling!on: At the last session of the taking of the testimony 
for the plaintiffs I was asked to concede the record of nine convey¬ 
ances, the first a deed by Harry T. Jones to Osterman knd Butler, 
1 rustees, and the last a deed of trust from one Hankins to H. Brad¬ 
ley Davidson and William T. Galliher, Trustees. I anl willing to 
concede tliat the first seven of the conveyances in question appear of 
record in the office of the Recorder of Deeds, substantially as stated 
in the memorandum furnished me by Mr. Gardiner; but I cannot 
concede that any of these conveyances prior to the year 1909, are 
competent or admissible as evidence in this case, because they so 
long ant/dated the transaction with which we are here | concerned, 
utid are not shown to have had, and in fact did not have, any rele¬ 
vancy to any questions here. 

I can make no concession in regard to the last two of the deeds 
mentioned one by Richard S. Wolfe and wife to Daniel F. Hankins, 
and the other a deed of trust from Hankins to Davidson j& Galliher’ 

because the parties whom I represent had no election injthat trans- 
action. 

Mr. Gardiner: All I want you to do, Mr. Darlington, was to agree 
that the Recorder of Deed’s Office showed the record of such papers. 

Mr. 1 Arlington: T do not see why I should agree that the Recorder 
of Deed s Office contains certain papers, when there is n|o evidence 
that the parties I represent had anything to do with those deeds, 
and when the contrary is the fact. 

24(5 Mr. Gardiner: The question as to the relevancy of these 
matters would be for the Court. My idea in asking you to 
concede this was to avoid the expense of having certified copies made 
and tiled. Aon can make your objection to them. They are, as a 
matter of fact, on record in the Recorder of Deeds’ Office, and my 
only idea was whether or not you would agree that such papers were 
recorded there. 

Mr. Darlington: I must be excused from making any concessions 
with regal'd to papers with which the parties whom I represent neither 
had or are claimed to have had any connection. 

The same thing is true of the letter written by Mr. Ijankins to 
Mr. Gardiner. The parties whom l represent had no connection with 
Mr. Hankins and can make no concessions in regard to anv statement 
by him. 

Mi. Brandenburg: Bo far as the defendant Ward man is <!*oncerned, 
we are willing to stand by the statement just made by MR Darling¬ 
ton, with reference to the admission of these deeds and with refer¬ 
ence to the letter from Mr. Hankins. 

Mr. Darlington: I offer this paper I have referred to to be marked 
as an exhibit, it being a memorandum of conveyances wliich I was 
asked to concede. 

The memorandum referred to was marked Exhibit ijarlington 
and is filed herewith. 

Mi. Gardiner: Mr. Darlington the paper which you requested the 
examiner to put in evidence, which is an abstract of the Word of 
the Wolfe property, items 8 and 9, described the two deeds for the 
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property in question in this case, and my only purpose in having you 
concede that certain papers were of record is to avoid the delay and 
expense of certified copies. 1 can see no reason why you should not 
concede that certain papers are of record, and make your objections 
as to whether or not they are competent. You have examined them 
all and must have found them all correct, items 8 and 9 being cor¬ 
rect. as well as items 1 to 7 inclusive. 

Mr. Darlington: 1 do not see why, in order to save the plaintiff in 
this case the trifling* cost of copying two deeds I should even ap¬ 
parently concede the possible relevancy of those deeds for the parties 
whom I represent. 

Mr. Gardiner: Very well, sir. 

Thereupon the defendant called Fulton R. Gordon, who testified 
in substance as follows: That he is a suburban real estate operator, 
lives at Chevy Chase, D. C.; that he met Herbert Maass in the early 
part of* the Summer about one year from this Summer (the time that 
witness was testifying, namely: Oct. 3, 1914) ; that Maass came to his 
of!ice to seek employment to sell real estate; that after some discus¬ 
sion in the office with Maass as to how he should he employed witness 
took him in an automobile to see the property, and in passing over 
Connecticut Avenue Extended, as is customary with him, as he passed 
Mr. WardmaiTs beautiful home just north of the B-idge, he pointed 
it out and referred to Mr. Wardman and his enterprise in the busi¬ 
ness world and what is possible when a man has the courage and 
energy to avail himself of the opportunities in our city; that witness 
was doing that when Maass after listening a while began to abuse 
Mr. Wardman: witness took issue with Maass who seemed to want to 
slander Mr. Wardman; witness asked him what was the matter with 
him and Mr. Wardman. he thinks those are the exact words; Maass 
re]died that Mr. Wardman had made a deal with them for the Roch¬ 
ester Apartment House, and that he had not approved the deal. 

“However, when I looked the situation over 1 got the best of 
247 Mr. Wardman by stopping the payment of all interest, taxes, 
and everything whatsoever that T could, collecting all the 
rents up until the last time when I was stopped and then I came out 
victorious and headed of- Mr. Wardman.*' He stated he was very 
well satisfied and rather boasted of his superior capacity. 

Maass said he had stopped all payments of everything possible, and 
collected all he could and thereby won out; and this conversation 
occurred the first time witness met Maass, and it was about a week or 
two before witness saw the article in the paper, about Maass filing suit 
in this same transaction; that was a little over a year ago; the notice 
of the suit came out shortly after this trip with Maass, and the two 
connected themselves right away in witness' mind because the con¬ 
versation was fresh; that he does not remember ever mentioning the 
conversation, and if it had not been for the publication in the paper 
of the suit soon afterwards it would have passed out of his mind; 
that when he saw the notice of the suit in the paper he telephoned to 
someone in Mr. Wardman’s office, Mr. Wardman not then being in; 
that he made this communication in a spirit that he would do for 
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any neighbor that he felt in liis heart was being taken advantage of 
or being abused, as it appeared to him; that he has no! interest in 
Mr. Ward man or his office, and no connection in the world with him. 

On cross-examination witness testified that to the best of his judg¬ 
ment it appeared from the conversation followed by the sikit that Mr. 
Ward man was being imposed on; Maass did not tell witness the de¬ 
tails of the transaction, except that he did not approve the deal, but 
bv his superior capacity and strategy in the long run he got the best 
of Mr. Ward man and was well satisfied; that he doesn’t; know any¬ 
thing about the transaction in connection with the trade Of the farm 
lor the apartment house; that when a farm is listed at a particular 
price that does not mean anything; that there are plenty |of banking 
houses in this city that would lend one man $50,000 oiji an apart¬ 
ment house and would not lend another man on the saniie property 
$500, on account of his unbusinesslike methods; that in making loans 
on notes it is customary to weigh both the man and the property so 
that if the man happens to have misfortune they then have the prop¬ 
erty; the moral risk is very great; he knows men in this city that 
bankers say they would not lend money to if they brought them Gov¬ 
ernment bonds, and lie doesn’t blame them. 


Thereupon Randall II. IIagner was called by the defend- 
248 ants and testified in substance as follows: that he is engaged 
in the real estate business, and has been engaged in that busi¬ 
ness iii the District of Columbia for about ten years; thajt his office 
is at 1207 Connecticut Avenue, and his business is restricted to real 
estate, insurance and loans; that he is familiar with the Rochester 
Apaitment house and has been through it; that he had the property 
listed on his books for sale by both Mr. Maass and Mr. Wardman; 
that Mr. Maass listed it for sale with him in 1911; witness identified a 
letter being IIagner Exhibit # 1 as being written to him by! Mr. Maass 
said letter and rental statement attached thereto being as!follows: 

Hag nek Exhibit #1. 

Herbert Maass, | 

The Rochester, 1438 Meridian St. N. W. 


i Washington, Dj C., 

April 7, 1911. 

Mr. Randall II. IIagner, Washington, 1). C. 

I>kar Sir: AYith reference to our telephonic conversation with 
your office today, we beg to list our apartment building at 1438 Merid¬ 
ian Place, N. W., with your firm for sale. 

The rental statement for same, for the new season, will be as en¬ 
closed. showing the total income from the building to be gross $9,- 
666 .00, and the current expenses approximately $893,! taxes ap- 
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proximately $500 and interest- on the first trust of $50,000, $2,750, 
leaving a net income of $5,521.00. 

The price is $90,000, $20,000 cash, balance second trust. Of 
course, in the matter of price and terms, when the time comes, one 
can always temporize somewhat, if necessary. 

The listing is given you on the following conditions, viz: We are 
at liberty to list same with any or all agents here or elsewhere; to sell, 
direct and at any figure; there is to he no charge for listing, and, in 
event of a side, you arc to get 3% (the pro centum) commission. 

If the above is satisfactory and you can handle the property on 
that basis, kindly acknowledge receipt of the listing. 

Verv truly vours. 

(Signed) . HERBERT MAASS. 


II. M.—t. 



Rental Statement for Season. 

The Rochester, 1438 Meridian Place N. W., 1912. 
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2o0 That in addition to the communication he talked to Mr. 

Herbert Maass over the telephone; that he listed tjie property 
witness thinks at $90,000. Witness says that prior to that time he 
had been familiar .with the building through Mr. Wardrtian’s office, 
and that at that time the rental in round figures was aliout $8,500 
but Mr. Maass letter puts them in excess of that; he says i!n the letter 
that the gross rental is $9,666. Witness savs that in ljiis opinion 
the Rochester Apartment house is worth between $75,000 and $80,- 
000 . That his valuation of the Rochester between $75,000 and 
$80,000, is based principally on the net returns that can be gotten 
out of it with the proper handling from an investment point of view. 

On cross-examination: 

Q. Did you ever sell an apartment house of that character for 
cash? A. Let me see now, I do not think I have ever sold an apart- 

' » j eie tliei e has not been some ex¬ 
change, hut I have sold apartment houses where a good part of it has 
heen cash? 

Witness says lie sold the Hermitage on 14th Street Where there 
was a good part <>1 it cash; that was located on 14th Strejet between 
1- a,1( l 1 homas Circle; that that was about two years ago; that if he 
was obliged to say he thinks there was at least $20,000 in cash, and 
the total valuation was the neighborhood of $75,000; could not tell 
the size of it to save his life; he does not remember how much ground 
was in it: does not remember the amount of cash lie got buf there was 
cash in the transaction. 

Q. Have you any idea how much cash? A. If l had to say T 
think I would say there was $20,000 in cash the cash value was about 
$7.>,000, but there was a good part of the value of the property al¬ 
ready mortgaged; that there were two mortgages on it. 

M it ness states that he doesn't feel that he has any authority to 
give other clients’ business away for the reason that he doesn't see 
that it has any bearing on this litigation; that he doesn't flunk it is 
fair for him to tell another client's business. That he sold the Car¬ 
lisle Court at 14th and Columbia Road in the neighborhood of $07,- 
()()() cash, the total value being $250,000 or $200,000. Witness rebel's 
to other apartment houses which sold for cash or a large part cash. 
M itness says that in these trades the value of the apartment house 
is not very much inflated ; that it depends on the price that is put on 
the other property. Witness says lie does not know of a single case 
where the price asked for an apartment house in jmy trade, 
251 was more than the listed price asked; that as a rulej an apart¬ 
ment house is usually on a ten per cent basis of the rental. 
If it rents for $8,500 it is worth as a general asking proposition $85,- 
000 , which is the basis adopted by most people who have! an apart¬ 
ment house to sell; there is a great tendency on the part of people 
who are trying to get an apartment house to inflate the price of their 
own property, usually after getting the asking price of the apart¬ 
ment house; that witness doesn’t mean to say that in any property 
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the asking price jus a general proposition is the lowest price at which 
it can he bought; that lie understands that the Rochester was rent¬ 
ing at the time he testified in the neighborhood of $8,700 or $8,800; 
t lat in placing the \aluation on the Rochester it is based more or 
less on the value of the ground with an approximate basis of calcula¬ 
tion as to what such a building would cost and the returns possible 
liom the rental; that he thinks that the lot upon which the Rochester 
is built with its side light is worth $ 1.00 per foot: that there is a little 
o\er 12,000 feet in the lot upon which the Rochester is built: that he 
should sav that it did cost more than $r>0,000 to build it. and he 
doesn t believe that he could possibly erect the Rochester for $ 00 , 000 . 

On redirect examination witness testified that he has no interest at 
• . Yardman or his oflice. and has absolutelv no connection 

\m( 1 i it. except, if lie should he able to make a sale, hut that applies to 
any other Jmilder in the City; that he does not eonfine himself to Mr. 
W ardman s buildings, and for every piece of [import v that his office 
sells for Mr. Wardman they sell fifty, seven!v-Iive" or a hundred 
for other people. 

t , ^ heieupon, Harry ( hanky was called by the defendants autl testi¬ 
fied m substance as follows: that he is now employed with Harry 
A\ ardman as,bookkeeper, having been so emploved for live years- 
that in 1910 and 1911 (he office of Harry Wardman was at 1342 New 
i ork Avenue, N. A\ ., that the office consisted of one immense room, 
at one end of which there was a partition, which may have been called 
a private office, hut it admitted of very little privacy; witness’ desk 
was right up against the wall, so that anyone coming in the office 
could hardly he seen l>v him unless it was turned around. 

—. IIow about overhearing conversations that took place? A. 1 
could hear everything that ever transpired. 

A\ itness says he recalls Mr. Herbert Maass visiting the office; that 
he was there several times, hut recalls one time particularly; that he 
came there with the replies) for some concession in a matter of some 
notes or something that was due on an apartment house that 
_oL he.bought from Mr. Wardman ;from conversations around the 
office it seems that these requests were almost chronic with 
bun: witness fails to recall the exact time of the call, hut he came in 
the office one flay with a request of Mr. Wardman that lie he relieved 
of the responsibility of paying a note or something to that effect 

A. T don't remember the exact words, and most naturally. It was 
quite a while ago, hut I have said that he wished to lie relieved of the 
responsibility of paying a note when due. and Mr. Wardman re¬ 
marked with words that I don't recall exactly, that a man who owned 
property in the shape of an apartment house and spent monev reck¬ 
lessly, the rents, and did not prepare himself to pay these notes when 
due, deserved very little consideration, and refused point blank to 
make any concession; thereupon Mr. Maass became rather quite 
heated, and quite an argument ensued, to the end that Mr. Ward- 
man became heated too. 

Q. State vvliat Mr. Wardman said at that time if you recall? A 
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As near as I can recall, Mr. Wardman concluded the argument with 
a proposition to return Mr. Maass a deed for the farm, which he had 
obtained through a trade for a certain apartment house, together with 
all expenses incident, if he, Mr. Maass, would return Mr. Wardman 
a deed to this apartment house in question. It struck ijne as very 
unusual in the face of the fact that Mr. Maass had impressed me 
unfavorably and 1 imagine that he impressed Mr. Wardrrjan and all 
others with whom he came in contact that wav. 


On cross examination witness testified: 


Q. In other words he wanted to hand back the farm a$ it was for 
the apartment house as it was? A. Together with all expenses in¬ 
cident; yes, sir. 

Q. That is all expenses Mr. Wardman had been put to in addition 
to that? A. Yes. And all expenses that Maass had b0en put to, 
either. 

( l. Did be say that? A. lie said he would return Maaks the farm 
and let the field stand just as it was before he had had any dealings 
with him, adding that a man like Maass could never havej been satis¬ 
fied under any conditions, and that he did not care to deajl with him 
any further. 

Q. Will you explain your two statements, one in whichlyou say he 
would hand back the farm as it was for the apartment house as it 
was, including all expenses, and now you also say that he said he 
would give the farm back as it was before he traded it fot the apart¬ 
ment house then as it was before he traded. W hich is correct? A. 
Will you repeat that please? 

| 

(The question was read by the examiner.) 

I 

A. They seem to lie parallel to me. 

Q. You see no difference between the two? A. No. 

Q. What did Mr. Wardman say then? A. lie said just what T 
remarked a minute ago, that Mr. Maass seemed to be dissatisfied and 
if Mr. Maass would return him the deed to the apartment house he 
would return Mr. Maass the deed to the farm, and stand for expenses 
incident as incurred by Mr. Maass in the deal. 

Q,. That is exactly what he said? A. No, not exactly; as near 
as I can remember. 


Thereupon Wilson C. Prather was called by the defendants and 
testified in substance as follows: that he was a real estate man; con¬ 
ducted what is known as the New York Real Estate Brokers; that 
he is not connected with Mr. Wardman and has no interest in him or 
his office; that he has been in the real estate business since 
253 1806; that he is familiar with the apartment houses located on 

Newton and Meridian Street- in the neighborhood of the 
Rochester there being seven of them built by Mr. Wardman; that 
he traded three of those apartments; that he traded 144|) Meridian 
Street, at that time it had not been named; this apartment house was 
next to the Rochester; he also traded the two on Newton Street known 
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as the Puquesne and tlie Isabella; that all of the seven houses are 
ah’out the same construction; that lie had them on his hooks for sale 
in 1910 at $80,000; witness was then asked at what price he traded 
the apartment at 1440 Meridian which was next door to the Rochester. 

Mr. Gardiner: 1 object to that on the ground that the trade value 
is not evidence. 


\\ itness says he traded this apartment house in 1910 on the basis 
of $80,000; that it was a trade subject to a $50,000 lirst trust, the 
property was traded for a piece of property out on Seventh Street in 
Montgomery County; the property was traded clear and a second trust 
of $11,000 was taken on the Meridian Street property, payable 
monthly, the first trust being $*>0,000; The farm property was put 
in at $15,000 or $10,000; the farm was clear and was afterwards sold 
for cash in the neighborhood of $12,000; witness states that he also 
traded the Puquesne and the Isabella. The Puquesne he traded on 
the basis of $80,000, which was subject to a $50,000 trust; the people 
who now have the apartment houses on Newton Street are perfectly 
satisfied and still own them; that the Isabella is entirely rented, and 
the Duquesne is all rented by two or three apartments; the rents have 
been maintained and they are perfectly satisfied: that he traded the 
Duquesne apartment house subject to a $50,000 trust for a piece of 
property at Pitiehurst valued at $30,000 and clear of incumbrance; 
that he later traded the Duquesne for the party to whom he originally 
sold it. with a second trust upon it of $11,000, for 1,000 acres of coal 
land, and he sold most of the coal land from $10 to $15 an acre cash; 
that when he first sold the Duquesne it was subject to a $50,000 trust, 
the second trust of $11,000 was later paid; that the Duquesne is now 
owned by Henry S. Rich. Witness states that he traded the Isabella 
subject to a $50,000 trust, Mr. Wardman taking back a second trust 
for $10,000 and a piece of property; that the Isabella was traded on 
the basis of $80,000. which was when they were new in 1910 or 1911. 
Witness stated: that he has two of these properties in charge at the 
present time which are located on Newton Street. 

254 Mr. Gardiner: My objection goes to all of this testimony. 

Mr. Brandenburg: Yes. 


Witness says that he has traded a great many apartment houses 
in the City of Washington; that he never sold the Rochester, but 
it is the same as the other buildings and he knows the value; that 
in his opinion a fair value for the Rochester in the latter part of 
1910 for cash would be $70,000; that the rental value of these other 
apartment houses in 1910 was about $8500, and at present the two 
that he now lias in charge rent at from $8200 to $8300;that they rent 
just as well as any other apartment house of the same character, 
if not a little better; he has no vacancies in the Isabella, but has 
two or three in the Duquesne; that there is a difference between 
the cash and trade value of property. 

On cross examination witness says that he does not arrive at 
values of property by trade, that we all know when we go to trade 
property we trade it at a higher value than we sell it for cash; we 
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always do; the men on both sides put the properties up, and that 
he sold the apartment house located at 1918 18th Street for cash: 
that it rented for about $6000; that he just sold the Christiana 
Apartment house for Davidson and Davidson for cash, located on 
California Street west of 18th Street; that the rental value of this 
was about $4200; that he sold the Parkside located on 25th Street; 
iin A/ ‘ e S() ( ^ ie Maxwell On Clifton Street, which rent? for about 
00 per year; and they have never hail a vacancy in it since 
witness took charge of the building which was ever since it was 
built; that he has not done more business with Mr. Wardman than 
anybody else, but he always treats them right and there is no reason 
why they should not do business for him. Witness’ experience is 
that his property is cheaper in proportion than anybody’^ apartment 
1 louses, in proportion to the rental value. 

Q. Ts it not a fact that you have never sold one of Mr. Wardman’s 


~ , , ;./A ,w,vuww ouiu uuc ui ivir. vvaraman s 

apartment houses for cash? A. Yes; I sold one on 18th| Street last 
year tor cash. I 

Q. Where, what is the number of it? A. It is 1918 18th Street. 
I forgot the name of that apartment. T sold it for cash 

Sr 19 S? A ‘ T think that is the number 1918 or 1920. 

Q. To whom did you sell it? A. I sold it to Mr Wolfe 
Q- What Mr. Wolfe? A. R. S. Wolfe. i 

Q. Richard S. Wolfe? A. Yes. 

255 of ft IS ^ the California? A - N °i that was notithe name 

Q. ^ on sold it to Mr. Richard S. Wolfe for all cash? A. All cash 
over the trust. f 

Q. How much did you sell it for? A. I think about $36,000. 

< 4 . How much trust was on it? A. If 1 recollect $28, or $30,000. 

Thereupon Thomas R Asquith testified for the defendants in 
substance as follows: that he is in the real estate business, and has 

3 *° / 01 ' ten years; that he is familiar with apartment 

houses, that he is familiar with the Rochester Apartment House 
and was familiar with it m the fall of 1910; that there were seven 
similar buildings to the Rochester put up at the same time- tbev 
were built in 1909 or 1910. That lie had them for sale at $80,000- 
that lie had the Rochester for sale at $80,000, that he tried to 
trade the Rochester on a basis of $80,000. 

Mr. Gardiner: I object to what price he had them for sale. If 
iie made an actual sale that would be admissible. 

That in his opinion a fair value for the Rochester in the Fall 
<>t 1.110 on a cash basis was between $75,000 and $80 000 
On cross examination witness says that he placed the value upon 
the income the price of the property in the neighborhood, the size 

ot L ,lnl< ln F + i UK a co l nstr T tlon ; that he takes into considera¬ 
tion the cost of the land, the value of the land and the value of the 

f n ltn , oss .. fjR vs lie nia y have ascertained the i value of 
the cost of the building, but he has forgotten; does not now re- 
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member how many cubic feet there arc in the building; does not 
now remember the value he put on the building per cubic foot at 
the time, but as you know real estate men when dealing with 
buildings of that character have to get about what the building 
costs before they submit them to a client, but the property has 
increased in value in that neighborhood since the time of its con¬ 
struction because the Rochester is a nice building; all of them have 
a nice class of people as tenants; people who improve any neighbor¬ 
hood; the building has a nice appearance; that he had land in 
that neighborhood to sell at that time for $1.00 a foot; that he 
hasn’t sold any apartment house for all cash, but has sold apart¬ 
ment houses for real estate and part cash; that the largest amount 
of cash he received in any trade is $25,000, and that was in the 
trade of the Biltmore which was valued at $150,000. 

Q. Based upon what do you put that valuation? A. Well, upon 
the income, the price of property in that neighborhood, the size 
of the building and its construction. 

Q. You take into consideration the cost of the land, I assume— 
the value of the land and the value of the building? A. 
250 Yes, sir. 

Q. And the cost of the construction of the building? A. 
Well, as far as I know about the cost of construction. 

Q. That is one of the elements considered? A. Certainly. 

Q. Did you ascertain the cost of the building of the Rochester 
when you had it for sale? A. Probably T did but I have forgotten. 

Q. How many cubic feet were there in it? A. T don’t remember 
that sir. 

Q. What value per cubic foot did you figure it on? A. Well, 
I don’t remember now the value I put on it at that time; but real 
estate men, as a rule, you know, in dealing with buildings of that 
character, have generally got to get at about what the building cost 
before they submit them to their clients. 

Q,. You know that building and ground together did not cost 
$50,000 don’t you? A. No, sir. 

Q. Suppose it did not cost actually over $50,000. It would not be 
worth $80,000 would it? A. I don’t know whether the building 
cost $50,000 or whether it cost $80,000. 

Q. If it cost $50,000 the building and ground, or about that, 
would you think it was worth $80,000? A. Well, that depends? 

Q. Upon what? A. It depends upon the increase in the value 
of property in that neighborhood. 

Q. Has that property increased in value in that neighborhood? 
A. Yes, sir. 

Q. Since when? A. Since its construction, very materially. That 
whole section has increased. 

Q. Mr. Brandenburg was asking you about the value in 1910 
when it was built? A. Well, the mere fact of the building being 
put there and property in that neighborhood being improved in¬ 
creases the value, of it. 

Q, You think putting apartment houses of the character of the 
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S£e®?ft“n r oMrtv 5 ler A h V S ® •“ ‘ hat r6 ' ? " 0llM the 

n Si 9 Property ? A Yes, sir, very materially. 

nf i ' A; Recause 1,10 Rochester is a nice” building All 
of them have nice tenants, a nice class of people people who im 
J.rove any neighborhood. The building has, nice i « Y« 
»e, that was practically an nnlaien territoy^hSe bel~ 

those buildings were put up. ■ eie ueIore 

Witness states that at the time of the sale lie had a ff nnd d* a i n t 

nrice 1 at t th a AT ghb0rh00d t0 . seli at « « foot; that the acta!l rahing 
Unld have sow"],.' V!B n0t ’' X, - V Cents a f ™>‘- f “' if * ^d been he 

. * 

^ereupon, Klijaii K. Knott was called by the defendants and 
testified in substance as follows- That ho i< ; a .,i „ 1 + m , d 

Mo . r Ti apartments, one of which is the Rodiester on 
Mendmn and Newton Street, he testified that he is fain ilia! wit 
the Rochester Apartment House; savs that lie lnd p n/ i 1£i i 

Apartnient house for rale at *90,00(11 that in his opinioh the Se 
of the Rochester Apartment House in (he Fall of 1910, 

to Sify^fMhfS,” "' e «-» ''»«« b 4» qualified 

On cross examination witness savs he bases it • 

i;..t- its on the basis of 109;, „f thi gl^tS. me”, Lhlf."7“?’ 
that prevails in such classes of property in New York Oitv 
he thinks the same basis here is substantially right. That he has 

257 ” thC SCneraI ^ h - 4 ^ - 

that the Keicr^ of\ *200,000; 

the land on which it was located is worth *1.00 a 'fooU that'lie 
knows the property in that neighborhood is worth U 00 ’+W P • 
assessed in the neighborhood of sixty cents -if oo that?] ^ 1S 

1(> On 'mr 001 t eStC1 ‘ °° St ! nnn 18 to 20 <*ents a cubic foot to lmifd m ‘ 
On redirect examination witness testified Hiot ± L 

ing the Netherlands he trmtedfm.'^SnenfWol „ 

ZllyllSUOO-li'"^" “!! " IC '““I 8 " f the rJtsilS 

a cubic foot he does not include the value of the land] i ' l ’ entS 

mPlSST- Wll ] LI . AM D - Walker ivas callcl hv the defendants 
and testified in substance as follows- tint In i.v^\+ t i TT nts 

land, and that he purchased the MaaJ ii ,h e 8prS? P „f mT 
property $11,500; ‘that the farm actually cJst^ hiabmjf $ 99 ^ 

womans & a «t ■*> srtssb 
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lie sold the personal property lie got about $1500 for it; that it was 
sold at an auction sale; that the farm was represented to him for 
-30 acres; that he found the fact to be when he had it surveyed 
that there was 212-78/100 acres. “I had 50 days to investigate the 
title, and wljien I was down there, the neighbors told me there was 
a shortage in the acreage. So I had it surveyed. When the con- 
tiact was drawn it was drawn subject to surveying, any difference 
in the acreage to be adjusted pro rata. So I came back to make 
the second payment 30 days afterward, and I could not agree with 
the broker m regard to the adjustment. I wanted $725 which was 
at thejate of $40 an acre, and they only wanted to allow’ me $525 
or $550. Finally we compromised on $000, which was refunded 
to me for the shortage/’ 

Mr. Wardman made the refund; that his first payment was made 
January 2, 1911, and witness got possession February 2, 1911; wit- 
ness states that upon getting possession of the farm he found the 
taxes for the previous year had not been paid hv Maass, and he 
thereupon paid them and they were refunded by Mr. Wardman; 
witness produced 11 ie original receipt showing this payment amount¬ 
ing to $t>S.b.> on 221 acres; witness states he also found the 
2 ' kS insurance on the property had not been paid by Maass, and 
he forfeited his insurance on the outbuildings, the others 
he paid; tliat Mr. Wardman reimbursed him for this in¬ 
surance on the buildings; that although there was insurance on 
the building it liad never been paid on the outbuildings though it 
was a two or three year policy; that there was included in the Maass 
inventory to Wardman of the personalty on the place, was a library 
of 200 or 300 volumes which it developed belonged to a Mr Drosty 
the Austrain Vice Consul; they were mostly German hooks and 
witness gave some of them away to a friend; hut upon noticing 
that some farm implements were missing that were in Maass’ -im 
yentory, witness wrote to Mr. Drosty inquiring whether he had the 
implements, and he wrote hack a rather raw letter saying he did 
not have the implements and demanded the hooks which witness 
boxed up and shipped to him. Witness then said “When I saw 
him 1 asked him why he had claimed the books.” He said he had 
simply loaned them to Mr. Maass and expected his son Herbert 
to return theip, and although Herbert had promised to do so he had 
not done it hut conveyed them in the deed to Wardman. 

Mr. Gardiner: I object to all of this on the ground that it is in¬ 
competent. I object to any correspondence between this gentleman 
and some outside person, or to the contents of any letter, because in 
the hrst place, the letters would he the best evidence, and in the 

second place the letters themselves would not he admissible against 
my client. ^ 

Mr. Brandenburg: Have you those letters? A. No sir I am 
under oath, though. 

Q. What became of the letters, if you know. A. 1 destroyed them 
1 returned the books, though. He claimed the hooks. 



LOUIS MAASS ET AL. VS. IIARRY WARDMAN ET AL. 


243 


I 

Q. You may proceed. State just what you did. A. He wrote buck 
and said he did not have the implements. It was rather a raw letter. 

Witness states there were certain crops on the place when he took 
possession that had been planted during Mr. Maass’ time, and it de¬ 
veloped that they belonged to the tenants and had been sold hv Mr. 
Maass with the result that witness had to refund some rponey for 
these crops, the tenant of the previous year had certain torn and 
fodder that he claimed belonged to him, which had also been con¬ 
veyed by the Maass’. 

Witness states that he met Mr. Herbert Maass then present at the 
giving of the testimony, a few days after he bought the property. 
When he called upon him at the Rochester; “I asked him about the 
sewerage disposal and lighting system of the house; and I| couldn’t 
get any satisfaction from him, and 1 left him in disgust. In about 
four or five minutes a couple of women came in, or one woman in 
rather, in the room, and seemed to be fondling with him on a couch. 
Then there was a conversation over the telephone with another 
woman that was disgusting, so I left. T couldn’t get any satis- 
259 faction from him.” That Maass called on witness at [the farm 
on one occasion and stated that he was on his way tjo Florida 
and wanted to know whether he would not give him the interest 
money to take to the bank, which, of course, witness declined to do; 
he then asked Maass whether if they got possession of tlie second 
trust on the farm if he would renew it; he said he would take it up 
with his mother; Maass asked what arrangement had Ixjcn made 
about the shortage in survey and witness told him that he had gotten 
a refund of $660, and Maass said at that time that the Washington 
crowd were sore at him, that he had stung Wardman. “I told him 
that they had a reason to be sore that they conveyed more land than 
he had. He said he had cleared himself on that; that he kiiew there 
was less acreage, but he conveyed the property 230 acres “more or 
less”; that by the use of this expression Maass said that he relieved 
himself from the shortage. “1 said that would relieve him if it were 
just .a fraction of an acre shortage.” It was at that time that he 
made the statement that he was too smart for Wardman, that he had 
stung Wardman and that he knew there was a shortage. Witness 
says that at this time he asked Maass to renew the second trust, and 
Maass said he would take it up with his mother, that although he 
said he was going to Florida at the time of his call I got a letter from 
him postmarked “Washington,” and he wrote hack that the property 
was over incumbered and she would not consent to renew any trust, 
but if witness made monthly payments of $100 they could make 
some kind of_arrangements in handling the trust, Maass was refer¬ 
ring to the $5,000 second trust. Witness was asked as to the con¬ 
dition of the live stock on the farm and he replied that he killed 
three horses the first year because they were worn out; “one horse 
was put in the inventory at $800. He was supposed to be a standard 
bred horse. Mr. Maass when I saw him at the apartment house told 
me where I sould find the pedigree. I had not seen the 
pedigree. When I got back home I found the pedigree, the 
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horse s mouth showed the horse was over 20 years old and 
the pedigree showed him to he 14. So I knew the pedigree 
was not worth very much. I could have sold him to darkies, the 


- - • iiciw; ouiu mm iw uui uiu 

only people who would buy him. for about $25. Instead of that I 
killed him. 1 hat horse was the stallion and he also killed a mule 

i i i «» ’in. 


and a lame horse. W itness says that the farm implements the rugs 

and household furniture did not amount ..uch; when asked as to 

the condition of the out buildings lie replied: “that he tore down 
nearly all the buildings except that he actually needecd to shelter his 
implements and kept one for the shop; they were useless, and the 
man I sold to turned right around and tore down everything I had 
left: that in using the term useless he means that they were in 
- (i0 bad condition; that he had to put a roof on the wagon shed 
and tore down one barn and repaired the roof of the main 
barn: says the inside of the house was all right, but that the house 
had been stuccoed on the outside, and about a month after witness 
got possession on the farm pretty near half of the stucco on the out¬ 
side fell oft; that witness cut some timber and weather boarded the 
house and painted it, and that had a great deal to do in increasing 
the value in selling it. The stucco was all cracked; that the fence 
on the farm was all down; that witness cleaned up the farm. Wit¬ 
ness states that two families on the farm, his and his cook’s family 
did not use a stick of cord wood, but just burned up the old buildings 
and the fence posts." That he sold the farm Januarv, 1913, and got 
$14,000 without the personalty. When asked as to’whether he had 
done anything to affect the condition of the farm itself he replied: 
"1 should say. 1 have not stated what 1 have done." Says the onlv 
money that he made on the farm was the increased profit of the safe 
of the farm but he did not make anvthing on the crops because he 
spent the two years in cleaning it up: that he cut down two swamps 
on the front road and had the Du Pont people demonstrate blowin<> 
up stumps, “that he cleared up the farm and gave it a face ” People 
there said we couldn't get over .$7,000 or $8,000 for it.” When asked 
what the general condition of the farm was when he took possession 
he said that he tried to raise enough money so that he could <>et a 
loan of $/,000 or $8,000 in order to take up the two trusts, and make 
one trust, and lie was not able to do it. That he could not borrow 
$- .oOO on the farm free of the trust; that his object was to get enough 
money to take up the second trust and then to get the partv who 
held lie fust trust in \\ ashington to increase it so that there mi»ht 
he only one trust of $7,500 on the farm, but he refused to do it Wit¬ 
ness states that the farm had not been cultivated and was in a run 
. <nvn «d> .on; that he built the far,,, „|,l> yl ,l<min K ,,,,11,0 rare tr.u-k 

Id and planting eovv peas and turning it under; that he rented the 

)V 1 ?iwT >nt • a ""i t0 aertll , lzcr a ~ ent >and naturally used a great deal 
of fertilizer in advertising Ins goods; that the object of cow peas was 
to build up the lurid which he had to do. 

On cross examination witness says he had no feeling against Mr 
Maass except the way he was treated by Mr. Maass. that Mr. Maass 
lea ly insulted him ; that Mr. Maass came out and asked him to testify 
and promised witness a champagne supper when it was all done as 
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nnfn "’f l i ! <1 *"i in l vitness - Witness Sil .y s that was last Spring; that 
uutside of that lie has no personal feeling; witness was then shown 

9151 ■ canl f kcd i 1 f he wrote it- tie said that he 

lid, witness admitted the card was written after lie claims to 

have been insulted by Maass. The postal card was introduced 
in evidence & marked as Walker Exhibit 2 , and reads as follows 1 

I 

“Jessup, Maryland, 

Jan. ^ 8 , 1914. 

Dear 8 m: 1 suppose you think I dropped out of sight. I went to 
Hash., and went to the Court House Monday Morning as I 
p onu>ed \h. Maass. I told lum I would go on the stand for either 
‘ ide I did not sec Maass, but did see Brandenburg, who said he 
wanted me to go on for him, and that he would notify me when I 
Mas needed It makes no difference to me, you know, win, has me 1 
simplv can tell what 1 know about the farm in Va. which I owned ’ 
Very truly, 

Walker Exhibit #2 . '™' “• WALK f*. *■” 

That lie signed a contract to purchase this farm on January 2, 

■ 1 , that before he purchased it he went down and looked it over 
an< made inquiry as to its value and paid $11,500 for its nerson il 

the n 1 he r ,|,er - y ’ 'm U r the i c<ml 1 mct r ,ri( ‘ e J at the time he told 
foi 0 W? us , U, ” t ’ an<1 W()lll<l not have paid over $ 12,000 

it Witness says the farm was not worth more than $12 000 

Mlien lie purchased, but that that valuation does not include’the 

personal property that was on it; that he sold the farm thereafter to 
Mr. Hammond for $14,000. mpeai.ei to 

,o Mr - H “ ramon< l i« 

Q. For cash? A. Yes, sir. j 

Q. How much fertilizer had you put on the part vou had been 
using during the time you were there? A. $04. worth. 

ihen.v a <>1>S ' lid y<m n ' isC , ° n , h durin K 1,10 hvo years! you were 
tlKH A. (,mv peas, corn and tobacco, one crop of tobacco 

ti. lou say you weather boarded flic house? A. Yes. sir. 

That lie cannot say what it cost to weather board the hiuse as he 
cut the logs out of the timber and did all the carpenter Work and 
pauitmg himself it cost him his labor and material; cannot tell 
Mhat he paid tor his cow peas; that sawing and dressing the timber 
cost about $.)().; that the painting material that he put on the place 
cost lnm $.»().; hat the carpenters' work cost about $50. that lie had 
t mo carpenters besides his brother and himself, and in addition, he 
his father and two brothers put two years’ labor on the farm•’wit- 

iTtoo'? ‘ IC "° , ., , 1 < i thinS out * ,f « 1 » «®t»; that heSr„TOl 
$l,o()() to lne oil while he was there; that M-hen he sold the farm 

and settled up that he did not have hardly anything left ;| that the 
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personal property did not bring $1,500 at public auction, but $975; 
that lie lost three horses tlie lirst year and that he sold about $300 
worth of personal property the first year; witness says he got all to¬ 
gether abouti $1,500 for what he sold of personal property. 

Q, Do you know Mr. Passano? A. Yes, sir. 

2(>2 Q. iYou dealt with him, did you not, in buying the farm. 

A. My checks were drawn to the Soule Realty Company. I 
made my otter through the Soule Realty Company. 

Q. Did you not have your conversation with relation to the farm 
with Mr. Passano? 

Mr. Rrandenburg: I object to this line of examination; it is not 
proper cross examination. It does not relate to anything whatever 
on the direct examination. 

Mr. Gardiner: Answer the question, please. 

A. 1 went into Soule’s ofiliee and had been in there about a week 
before, and they tried to interest me in a section that I was not in¬ 
terested in. So 1 took a trip down in Southern Maryland, and spent 
the holidays down there. When I came back, I just happened to 
drop in there to see whether anything had been listed that would 
interest me. I got hold of Mr. Soule and he told me about this farm 
down in A irginia. He said he didn’t know anything about it, but 
that the description sounded good to him. I told him I thought it 
would interest me, as I wanted to go down near Richmond. So he 
called Mr. Passano into the office and Mr. Cheslev to describe the 
farm to me. They had been down there, and they described the 
farm to me. 

Q. AVhat did they tell you the farm was worth? A. The farm 
was listed at $15,000. 

Q. W hat did they tell you the farm was worth? A. Well, they 
had it listed for $b>,000. That is all I knew about it when I went 
down there. 

Q- Did you see the advertisement in the paper? A. No, sir. 

^ Q. What conversation did you have with Passano about it? A. 

1 hey wanted to take me down and show me the farm. 

Q. W ho did, who do you mean by “they”? A. Mr. Passano said 
he would go down and show me the farm’. Mr. Soule didn’t know 
anything about the iarm. I told him no, I would rather go down 
and investigate myself; it would take two or three days anyway. So 
I went down and looked over the Farm, and T got two or three of the 
most successful farmers in the neighborhood to give me an idea of 
the value. They told me that if I could get it under $12,000 to buv 
it, not to go over $12,000. So I called up on the phone and ottered 

him $0,000. i 1 called up Mr.—I think it was Mr. Ashbrid^e the 
son-in-law. ' * ’ 

Mr. Rrandenburg: Mr. Soule’s son-in-law? 

A. Mi. Soules son-in-law, yes, sir. And he told me to come up 
Instead of coming up that week, I went down the other side of 
Richmond and looked at some property, I thought if I would stay 
away, 1 would stand a better show in making a deal with them. 
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Finally, T think it was Monday morning, I came to Washington and 
met Mr. Passano and Mr. Chesley, and made my offer there to Mr 
Ash bridge and Mr. Soule. They were all there in the offiee together. 
I made by offer. 1 first offered $9,000 and they refuesd it 

i hen I offered to assume the deeds of trust $10,000, and thev refused 
that. 

Q. You don’t mean a deed of trust for $10,000? A. [There were 
two deeds of trust, one for $5,000. 

Q- And the second one for $5,000? A. $5,000. 

,, • V(HI say “they” refused, do you mean Mr. Passano and 

Mr. Chesley refused it. 

Mr. Brandenburg: I object to putting words in the mouth of the 
witness He has already said that this was to Mr. Soule, Mr. Ash- 
bridge. Mr. Passano and Mr. Chesley. 

•j 

Mr. Gardiner: Who do you mean when you say “they” refused? 
A. I didn't know who the owner was at that time. 

Q. 1 say who refused it. Who said, “I will not take that” was it 
I assano? A. i don't remember. 

Q. You don’t remember who it was? A. 1 don’t remember. I 
thought I was dealing with all four men. 

Q. That is Ashbridgc, his father-in-law, Passano and Chesley? 
A. Yes, sir. j 

Q. Those arc the only men you knew in the transaction? A. 
5 es, sir. 1 told about making the offer to assume the trust and then 

L S i-onV Vl1 ! g< * my lin ’ it ’” and 1 offered $11,000 for the farm, or 
,o00 tor the farm and personal property. That was about eleven 
o clock m the morning, and they said they would meet me there at 
three o'clock in the afternoon and let me know. So I went back at 

three o clock in the afternoon and they told me that the Owner had 
accepted the proposition. 

Q. They said they would take your proposition? A. t don’t re¬ 
member just which one told me, and 1 don’t remember whether all 
four were there in the afternoon. It was in Mr. Soule’s office. 

Witness states that he did not have any monev with him, but that 
later lie deposited as earnest money $500; lie does not remember the 
date, but he took possession thirty days thereafter, the 2nd dav of 
rebruary; that lie had thirty days to investigate the title! Witness 
says he does not remember whether Mr. Passano told him he was 
getting $5,000 to $5,000 of somebody’s money, for the reason that 
when a real estate man is selling a farm to vou he is liable to tell 
you anything and he did not pay any attention to him 

203 . Jose i>n T. Keane was then called by the defendants and 

testified in substance as follows: that lie is in the real estate 
business and has been engaged in that business in Washington for 
ten years; devoted a good deal of time to apartment houses in gen¬ 
eral; that he is familiar with the Rochester; that he had it on his 
books in 1910 for sale at $80,000. 
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Mr. Gardiner: I object to, as to what lie liad it on his books for as 
incompetent. 1 move to strike it out. 

The Witness: Mr. Wardman told me the price was $80,000. 

Mr. Gardiner: I move to strike that out. 

That in his opinion the Rochester in the Fall of 1010 on a cash 
basis was worth between $75,000 and $80,000. 

< )n cross examination witness says that he is the same gentleman 
vho testified for Mr. Wardman on the value of property in the case 
of rorrest vs. Wardman; that he arrived at the value of the 
bodies!er by the value of the ground, returns on the building, and 
the approximate cost; that in bis opinion it cost between $55,000 
and $(>0,000 to build; that at the time of making his examination 
lie made a mental note as to the cubic feet in the building, which 
according to lus recollection was something over #300,000; that he 
estimated that it would cost about 18 cents a cubic foot; that his 
opinion is derived from practical experience and general knowledge 
of the cost of general construction; that he assisted his father in the 
construction of bis houses arranging the loans, and their sales 

On redirect examination the witness testified that at the time lie 
examined the Rochester lie made up his mind as to the value; that 
lie examined 1 lie plans of the building and also went through it; that 
ins lather was an active builder, 

I hereupon the defendant called S. Percy Thompson who testified 
m substance as follows: that he is a lumber merchant; that he is not 
connected with W ardman s office now but formerly was: witness 
says he was there when the Maass farm was traded. Witness was 
asked as to what lie knew about the transaction, or trade of the Maass 
arm. and stated that the deal was made for the trade of the 
bocltester apartment house for a farm in Virginia; that it was 
brought into the office about three times, as witness remembers, the 
first time it was to be XI. >.000 cash, which they were to raise on the 
farm, and when the time came they were unable to raise the $15 000 

on " T l ,e -V;° ,1 ! <1 raisc * 10 > 00() ; that deal was then taken 
- >1 up with Mr. Wardman and he agreed to let that go throu-di 

I Alter they came back ami said they could not raise tliat 
but they could raise about $ 0 , 000 . And witness objected seriously 
to even considering that trade; That Mr. Cliesley insisted that wit¬ 
ness should take it up with Mr. Wardman, who was out of town at 
the time, and he did. Mr. Wardman saying that he would take a 
chance on it and let it go; they were unable to raise the $0,000 on 

8- 0 onn n " o U K ‘ y f,na!1 * v 1 ™ ,,,c '*“* ;in<1 said they could raise 

fha I i-'V-0( o J ' m TV wI T 'f S lhe <leal fina "y went through; 

e 8 5 000 W! ' S )G nUSC<1 h.v way of mortgage on the farm, 
the $!•>.( 00 agreement was not reduced to writing; nor was the 
agreement to raise $5,000. ine 

Witness testified that Cliesley and Cliesley were representing 
Wardman in fhe trade and they did not employ Passano in anv 

Iwe’ofW ,-T" ,r ' 111( T e '? ion .; t,1at witness had absolute 
1 « e 01 Mr - " aidman s office at the time of all the acceptances 
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m ° nCy ma 1 V er ‘ S an<1 anythin S that Mr. Ward man might 

cxccT.f l Ch7Zt ,)C T^ ,1 { 1> - 0SCI , lt ; , that witness With no one 
S h M l> a " d Ches ey 111 11 ,e dcal 5 that he had np dealings at 

L ' 1 1 m sar:,) i w, !°- was ln no manner, shape or form" re- 

a ned by his office; that his office never agreed to pay Mr. Passano 

any commission and never knew that he received any of the com- 

sanTslnmHn C fhc S ey ’ th - Ut - the first . time he ,carncd that Mr. Pas- 
sano shared in the commission was after the filing of this suit 

VV ilness testified that the farm was sold to W. B. Walker the con 

tract of sale being dated January 3, 3011 ; that the original inven- 

o tlie I, ck IfTwif ,mt th,,t waM f,, " ,iHhed by Maa ^ is Panned 
W-flkpi' lo \V li A w kc, ‘ a ^ ecn »ent; that shortly after the sale to 
W alker lie O'<1 her) brought up the question of 200 dr 300 books 

which Tchim w W "V? invenlory ’ . that vvere on tile place, for 
if it l, V • , m ; l(e someone m Richmond Who charged 
t nit they bad simply been loaned to Mr. Maass and irisisted nnon 

ss- j£tr mar "* the a -0 

m M«ia.s tailed for 2-»0 acres more or less, and when it was sold 
o W alher lie had a survey made and it showed a shortage of seven- 

donc **ibmit Z T tha { Wa,ker «^tcd that something be 
done about the shortage as otherwise he would not carry out his 

Which Mr - Wardman allovvcd ljim $671.22 

Witness testified that the Chcsleys were paid a commission of 
somcfbmg in excess of .$900 at the time of the closing of the sa?e of 
the t.iiin to Walker; that $400 or $500 was paid to Soule for the sale 
t,lc fan ;!/ t 1 hat ./. n , <hc purchase of the farm from Maass he was 

•>f!5 Ini till b ’ insuri ! ne f of f S0 - 25 > it afterwards developed 

■ „ 11 c . ‘"SU™ 11 /* 0 ,lad not been P aid hy Maass and it was 

allowed by Wardman to Walker; that $500 in cash was paid 

»f $1 ()00 : w^ -V i ^ ardman. and an existing mortgage ojn (be farm 
1 *■. . al «‘ P»J d <> d hy Wardman; that Wardman paid the 

$ '’’ 0n0 “ «» VW»U frm JS 

The Rochester apartment house was not completed at ihe time of 
fhe trade to the Maass’; that the Maass’ failed to pav ll.e interest 
piomptly when it was due m the Fall of 1910; thev'failed to nav 
the taxes due on the apartment house due in Mav, 1«.)12 which 
amounted to $o/0 and some dollars; they failed to p^y be'interest 

‘ (l '° tl ' ust duc : to Swartzell, Rheem & Hensey, with the 
,1 that at the time of the foreclosure interest for eight or nine 
mon is wife due; that Mr. Maass collected the rents prior to the 

• uiir'swi'ri/e 11 * PI therC i’"ti U<> a - UTC f nent between Mr. | Wardman 
and k w.ut/d . Kheeni A: Ilensey to become special partners or did 

<ui\ partnership arrangement exist: that there was no tmreement 

with that office to the effect that Mr. Wardman would buv the apart- 

h n ie back il 1 b °f , <>rCCl0 f U n Sale: f hat ' vhen they - ot tlie apartment 
•hi' ii. e back it had been badly neglected and allowed to deteriorate 

exceedingly; that an apartment house lias to be kept up in order to 

Uq> them rented; that Mr. Wardman had to go to considerable ex- 
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pcnse in order to restore it to proper shape, tlic cost amounting; to 
$1,200 or $1,300. 


Mr. Gardiner: 1 move to strike that out, on the ground that they 
kept hooks, as above shown by the records in this case, and the books 
and bills and receipts, showing what work was done would he the best 
evidence, rather than the opinion of this witness, speaking purely 
from liis memorv. 


On cross examination witness says that Wardman kept hooks and 
that the books would show the repairs that were put on the Roches¬ 
ter. Mr. Gardiner then moved to strike out his testimony as to the 
cost of repairing the Rochester as the books were the best evidence. 

Witness states that they had other buildings except those built 
with money loaned from Swartzell, Rheem & ilensey, that they are 
all over the City; that Mr. Wardman built apartment houses with 
money loaned by the Washington Roan & Trust Companv, C. F. 
Norment and others. 

Witness was then asked how he knew that Maass had not paid 
Swartzell, Rheem & Ilensey their first trust interest, and he replied: 
“It doesn't make any difference whether it is Swartzell, Rheem & 
Ilensey or anybody else. W e built the building, and our notes were 
on the building. We were always notified it doesn't make anv dif¬ 
ference whether it is that building or any other. If the interest is 
not paid, we are notified cither to pay it or have the purchaser pay it. 


Q- I>ut you had no other buildings except those built with money 
loaned you by Swartzell, Rheem Ilensey, did you? A. You say 
we did not? 

Q. Acs. A. We had them all over Washington? 

Q, What other apartment house did vou have at that time? A 
1 didn't say apartments. 

Q. W'here the loan was carried by anybody but Swartzell. Rheem 
A: Hensev ? A. I don't sav apartments, 1 say any building. 

Q. Did you have any apartment house upon which you had trust 
notes at that time, where the loan was made bv any other 
-bo*4 person than Swartzell, Rheem & Hensev? A. I couldn't 
recall that. 

Q. Don't you know that is a fact, that they loaned Wardman the 
money on every apartment house that he built? A. Thcv had on a 
good many of them, yes. 

Q. Can you tell us a single one on which anyone else made a loan? 
A. 1 don't know the exact date. 

Q. Apartment houses, now. A. Apartment houses, but I won't 
say the exact date. I won't say it came in that year. 1910, 1911 or 
1912, understand; but there were apartment houses we built where 
the loans were made by the Washington Roan & Trust Companv 
C. F. Norment- ' 1 " ’ 

Q. When? A. That is just what 1 say, I can't recall that they 
(tune right between those periods, but 1 want to show you that there 
were other loans made on apartment houses other than the loans 
made by Swartzell, Rheem & Hensey Company. 

Q. At some date. A. It may have been between those two vears 

• *■/ 
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l.ut then I wouldn’t sit here and tell you that, because T am not 
positive about it. 

Q. Mi. Thompson, did you have the title to the farnji examined 
when you purchased it? A. I think the title was examined bv a 
lawyer in Richmond, Mr. Gardiner. 

Q. And it was upon that reporting of the title by that jlawver that 
you accepted the farm and the title of the farm? A. I!presume it 
was; yes, sir. j 

Q. Had (here been any taxes due at that time don’t voit know that 
the title report would have shown it? A. On the Virginia farm? 
Q. Yes. A. I should think it ought to; yes. 

Q. 'V ou have had a good deal of experience with examinations of 
titles on real estate have you not? A. I have not examined them. 

Q. I mean in receiving them? A. Yes. 

Q. They always show the taxes due? A. If we buy a,tax certifi¬ 
cate; yes, sir. 

Q. And they always show the trusts due? A. Yes. 

Witness says he thinks the inventory, being Thompson Exhibit 1 
of the farm was handed to him by Mr. Chesley; says hie made no 
investigation to ascertain the truthfulness of the inventory; that he 
made no investigation to ascertain whether or not thev wtere on the 
farm ; that he did not go down there. Witness states he accepted the 
inventory as he would from anyone else as being correct: “If I 
accepted one from you, I would expect it to be correct.”! That he 
accepted it and attached it to his contract. 

Q. Is it not a fact that Mr. Wardman went down on the farm 
himself with Mr. Passano before the deal was made? k. I don’t 
think so. I don’t remember that, I don’t think he did for the 
reason that Mr. Wardman was out of town when this deal was on, 
Mr. Gardiner. I don’t believe he did. I won’t say whether he did 
or did not. I don't think he did. 

V it ness says that he knows that Mr. Passano was in the office of 
Mr. C hesley at some time before the deal was closed, but does not 
know whether lie was there at the time of the deal. Says 
2<><> Mr. Chesley s office was just across the street from Mr. Ward- 
man s office; witness says that John T. Chesley represented 
them in the deal; that be did not see the other Cheslev at jill in con¬ 
nection with the matter; that lie does not think lie evei- came to 
their office. 


Q. In your testimony today, von said, “when they came there first, 
they made an offer of .$15,000 which we accepted, but thevjcould not 
get the $15,000 loan on the farm. Thereafter thev came back with a 
$10,000 cash proposition.” A. Well, it is a firm Chesley & Chesley. 

Q. 5 ou mean then the firm of Chesley and Chesley caiine there? 
A. Mr. Chesley, representing the firm of Chesley & Chesley!. 

Q. That is what you meant by “they”? A. Yes, sir. I 

Q. Did you not mean Chesley and Passano? A. No. 

Q. Were you not present when the money was paid over to Cheslev 
for his commission? A. I think I was. 
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Q. At the Home Savings Bank? A. No; I think the money was 
paid over at our office. 

Q. Was it not the Home Savings Hank? A. No; We "went to the 
Home Savings Hank afterwards. 

Q. A on were there? A. I was at the Home Savings Hank, yes, sir. 
Q,. Did you not cash the check of tlie Soule Realty Company there 
for $919.4f>? jA. I think 1 got the money for Mr. Cheslcv. 

Q. \\ as not|Mr. Passano there with Mr. Chcslcy? A. I won’t say. 
I don’t remember. 

Q. Mas not the money divided right there then, between Mr. 
Passano and Mr. Chcslcy? A. Not that I know of. 

Q. Have you any recollection on the subject? A. No. sir. 


On redirect examination witness says that lie never knew Mr. 
Passano prior to the negotiations relative to this deal; it was his first 
acquaintance with him; that his first acquaintance grew out of this 
transaction. 

On recross-examination witness said: 


Q. Mr. I hompson. this $919.49 was the exact amount that you 
reeehed out of the farm after paying the expenses and commission 
to the Soule Company was it not? A. Yes sir. 

Q. So that you gave that exact amount to Cheslcv and Passano as 
the commission? A. No, sir, T gave it to Chcslcy. 

Q. That was the arrangement, was it not. tliat they should take 
the faim and got out of if what they could in the way of commission? 
A. No: the commissions that were to be paid in the trade of the 
Rochester, the final settlement, were so small that there could be 
nothing paid put of the original deal. Air. Gardiner, because we de¬ 
rived such small cash out of it. Then if was expected to get more 
money when the farm was sold, so as to enable them to pav them 
their commissions then: and there was so small an amount received 
from the sale of the farm that Mr. Wardman thought it was certainly 

. . . , * 7*1 have lliat small amount of com¬ 

mission m a deal like the Rochester apartment. Wo therefore lie 
turned all the cash received from the sale of the farm over to Mr 
Chcslcy. 

Q\ 5 on knew nothing of any agreement between them as to com¬ 
missions did you—between Chcslcy and Wardman? A. No. 

Q. You never heard anything about that? A. No. 

Q. IIow did you happen to turn over $010.40. A. I knew Mr 
Wardman agreed to turn that over to them. 

Q. Tie agreed to turn over to Cheslcv whatever lie could <ell the 
farm for and get out of it ? A. No. 

Q. What did he agree to? A. I testified. 1 think. Mr. Gardiner 
lhat we had received so little cash ont of the sale of the Rochester 
Apartment house that it did not warrant paying them a commission 
at that time, and that, expecting to get a good deal more cash out of 
the sale of the farm, when the farm was sold to Walker there was 
such a small amount of cash there, that the whole amount was turned 
over, or agreed to be turned over by Mr. Wardman to John Che«lev 
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on account ol the smallness of it. Mr. Wardman felt that Mr 
Lhesley was entitled to the proceeds of that sale. 

a Si’ii s \* )lir ^ or * s that what Mr. Wardman told you? 

A. ] hat was Mr. Wardman’s agreement with him. 

Q. How do you know? A. Because Mr. Wardmaii told Mr 
Lhesley at our office. 

Q. \\ ken? A. At the time of the closing of this sale. ■ 

Q. Not. until that time? A. No, sir. 

267 T - here was no agreement whatever of commission until 

the closing of this sale? A. No, sir. 

By Mr. Brandenburg: What would the ordinary comihissions he 
on the trade of the Koch ester? A. Why Mr. Brandenburg it is hard 
o ascertain that. Usually a sale commission is 3%, but|on a very 
lai-ge sale of that sort it is sometimes three and sometimes two. 

vV®i CO i nmiasiw . n for tlie tra ^ e vvou ld have been more than the 
amount Chesley received? A. Yes sir. 

Thereupon Henry J Sears was called by the defendants and testi¬ 
fied m substance as follows: That he is a real estate man; has been 

fmn w!tf S !i Ue T^ US | ine f f V r 17 years in Washington; that he is 
familial with lie Rochester Apartment House; that there were seven 

1 ke apartments built there; that they are all substantially! the same 

the same number of apartments; that he has had considerable experi- 

u ce in the sale and trade of apartment houses, and he ils familiar 

l e |«! ! t V, land ,n the neighborhood of the Rochester in 

wi?u-ortl ’*1 nt ,a f "1 ff 0i,1 j u<in t , he lot u I ,on which it| was built 
was worth $1.00 a foot; that about the same time he soldi three lots 

on Monroe Street, between 14th and loth Street, that contain 3750 

•is the Rochester, it being on the north side of the street while the 
Rochester is on the south side, they being in the same pS 

loll ill the square; that he has examined the Rochester apartment 
house an.l in his opinion a fair value of the same in the Fall of 1910 
for cash would be *70,000; that he doesn't recall whether lie had this 
apaitment for sale, but did have the Ohio which belonged to Dr 

at $90,000; " ‘® ° n ® eitSt of the Chester. that it was held 

Mi. (uirdiner: T object to that as incompetent. ■ 

That there is a difference between trade and cash value] and sale 

Z TV ha an a ! ,artment |'. <)Use IS always quoted about ten times 
()1( ! a va ue; that according to his recollection in the Fall of 

, - t* ie renta l value was between $8,500 and $9 000 
On cross examination witness testified that the property in Monroe 
Street he sold to Chur ? W. King. Jr., for all cash.' no oomnS 
bemg paid out of it, sold it for his father. | 

,1,3' m™!™ 0 A™ 5 * 1 s , a much letter street between 13th itntl 14th 
ban Men,ban Street is jt not? A. The .lass of honsesi between 

housetTon Meridian w’ '’ re ab ° Ut tI,e *>"* <*« «f 
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\\ itness says that tlierc arc about the same class of houses in the 
neighborhood |as in tlie neighborhood of the Rochester, the streets 
being of about the same width; that the trade value is fixed at 
about ten times the rental in order to slide down to get on a 
268 cash basis, but generally when anybody else quotes property 
tor trade they raise their price and there is a margin with 
which to make the transaction. 


Thereupon John T. Chesley was called by the defendants and 
testified in substance as follows: That he has already testified in the 
case; says the Maass farm was never listed in his office for sale; that 
lie never had the Maass farm for sale; that his attention was first 
called to it by Mr. Passano, who said that the gentleman who owned 
this farm wanted.him to make some disposition of it, and he asked 
if witness could get up any sort of a trade of anything that could be 
traded for it. that at that time he had the Rochester Apartment 
House in his office for sale. Witness says that the Maass family 
never agreed to pay him any commission for the trade of this prop¬ 
erly, and they had no reason to; that the first time he met them was 
when Mr. Passano brought them into his room and introduced them 
as the gentlemen who had come up to see him in regard to the ex¬ 
change for the apartment house, the Rochester; that Passano had no 
connection with witness’ office; witness says that at that time the 
price put upon the farm was $25,000 by Mr. Maass and Mr. Passano, 
and that he told Mr. 1\ ardman that; that lie told Mr. Wardman that 
they valued the farm at $25,000; that they had been offered a 
$15,000 loan on it. and that it would imply that the farm was worth 
$25,000 if he could borrow $15,000 on it;’that Maass said that they 
could borrow $1:>,000 on it, that the first proposition was that he 
(Maass) was tp raise this amount on the farm; that he thereafter 
agreed to raise $10,000 by way of mortgage on the farm and that was 
reduced to writing. They were not able to raise that amount and a 
new contract was drawn by Mr. Maass, in which they agreed to raise 
$6,000; they were not able to raise that amount, and finally a $5,000 
loan was raised, as that was all that could be gotten on the farm; young 
Mr. Maass prepared these written agreements; witness understood 
that he was a lawyer and Mr. Maass wrote those agreements himself, 
the original agreement was destroyed; that the Mr. Maass who wrote 
the agreement is Mr. Herbert Maass, who is the Mr. Maass present in 
the loom at the time of taking the testimonv; whether the agree¬ 
ments were rewritten or not he does not recall, but does know "that 
tbe agreements came originally from Mr. Maass, and were written bv 
him; the original statement of the District Title Insurance Company, 
dated October 24, 1910. was offered in evidence and showed 
269 that $500 was paid by Wardman to Maass; that he paid off a 
__ $1,000 mortgage on the farm ; that Mr. Wardman was charged 
$^0.75 for insurance, which it was later found had not been pakfbv 
Mr. Maass, and it was repaid to Mr. Walker by Mr. Wardman - that 
Mr. Wardman paid $150 as commission for raising the $5,000 loan. 

Witness was then asked concerning the testimony of Mr. Maass in 
which he testified that at a meeting at his house between himself 
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his father, Mr Passano and witness, witness agreed to waive the 
commission and witness replied that he did not agree to waive any 
commission as he did not expect any except from Mr. Wardman, 
whom he represented; that lie was present at a meeting at Mr. Maass’ 
lome in nginia when Mr. Passano asked Mr. Maass what com¬ 
mission he was going to get, this was after the contract had been 
signed up, Mr. Maass stated that he needed that money to take his 
family to Germany, and he could not afford to and would not pav 
anycomnnssion, w 1 iei'eu,, (, n witness told Mr. Passano in the presence 
ot Mr. Maass that whatever commission witness got out of it, “I would 
give him half I didn’t know whether I would get anvthing, and 
(hdn t. know whether the deal would go through or not'.’? Both of 
the Maass were present and they both seemed very much pleased that 
tliey would not have to pay any commission. 

Witness testified that he called at Mr. Wardman’s office on one 
occasion to see him after the deal had been made and “as I started 
in the door, I heard <jmte a violent discussion and argument goin«- 
on between Mr. Maass and Mr. Wardman. I heard Mr. IWardman 
say: You dorit appear to be satisfied with this exchange’ and he 
said I certainly am not, and we can settle this matter bv deeding 
our properties back to each other. You can go and drawfa deed of 
my property back to me, and I will dee<l yours back to you, at no 
cost, and we will be right where we started.’ ” Witness states that 
this was the first that he had heard that there was anv disagreement 
at all, or knew anything about it; that he never told "Mr. Wardman 
or anyone of his office about his arrangement relative to sharing 
his commission with Passano; that he thinks the first time he told 
- Ii. Waidman anything about sharing the commission was after 
wardman had sold the property; that the Maass’ represented rhe 
\c.me of tlie fann to lum at $2o,000, and the loan value atl $15 000* 
it ness says lie did not represent Mr. Maass, and Mr. Paksano was 
never associated with him in any way at all, except as representing 
Maass in this trade, and witness represented Mr. Wardman as his 
agent, he denies the statement that lie discussed the renevi’al of the 

970 Wlt ! ( ! 1C M f a < ‘? nd that if it was So, as the 

, Iaass dre \ v tl,at contract, they could have inserted it in if 
Tpl , r,, C denies that he made any statement to them about Swart- 
zell, Jvheem oi Hensey being a wealthy firm and that it would be 
an easy matter to renew the loan and he did not discuss the matter 

7oll Pl in<>1 '"\ l ' U Ti at a ‘ \ Vlt i Ml \ Maass other than t0 say that Swart- 
f ’ ]} een ‘^ Hensey had made the loan, and tliev were kt liberty 

to call on them in regard thereto; he denies that the Maass’ ever 
agreed to pay him any commission, and there is no reason why 
they should as he represented Mr. Wardman; he denies that lie 
inade any shitement to the Maass’ that he would lie satisfied with 
he advertisement lie would get out of the trade; he denies that 
he expressed any satisfaction because he would be able tb earn a 
commission by making other deals for the Maass’; that he nTve? 
expected to make another deal for them as Mr. Maass informed him 
thdt he \\as leaving the country; lie denies that lie was at the farm 
repeatedly but says he was there twice. i 

i 
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W it ness stales that lie furnished the Maass' a printed card with 
the. number of every apartment in the building and the rents op- 
posite; the rents that cheeked up with the leases, and the apart- 
nients that were vacant, were marked vacant; and those rents were 
verified by Mr Maass who checked them up. Witness states that 
he went with Mr. Herbert Maass, who is present in the room at the 
time of testifying, to Swartzell, Rliecni & Ilensey at one time in 
order that they might he checked up; that Mr. Herbert Maass 
looked at all the leases and checked them up, and also checked them 
up at the building; “I was very particular about checking those 
rents up to see that m the interval, while this deal was <>oin«- on 
there were no apartments vacated or that any rents had *been 
<• laiiiicl ; witness denies that he made any representation to the 
Maass about Mr. \\ ardman desiring to use this farm for a dairy 
and needed the money raised by mortgage for that purpose; lie 
denies that he represented to Mr. Maass, junior, that the loan value 
ot tlie apartment house was $60,000. 

On cross examination witness says that lie may have telegraphed 
$10 to Mr. lassano when he was at the Maass farm though he lias 
no recollection of it. That he frequently made Mr. Passano 
-/ 1 loans; that lie probably did telegraph him $10 while at the 
i aass farm, if lie "asked me for it ’; that Passano did not 
have an office with witness, but did have an office on the second 
Hoor in part of one of their rooms. Witness was asked if he had 
a book m lus office showing what properties were listed with his 
firm, and he said he did not have such a book; that lie had no list - 
does not keep a list of the properties, just a memorandum of them! 
the\ have no books; that they make a pencil memorandum of 
anything, of different apartment houses, and if tliev don’t do any¬ 
thing with tlK-m. that they destroy them; that he did not have a 
pencil memorandum of the listing of the Maass property, as he never, 
heaid of it before it was called to Ins attention bv Mr. Passano; 
that Mr. lassano had a list of properties but witness never saw 
hem and never examined his books; Passano had farms all through 
lie State of \ lrgima; witness did not have access to it, but Passano 
had it there and took it away with him when he left; witness never 
saw the inside of it Passano had a very complete file and guarded 
it jealously, and when he toft he wanted to sell the list Witness 
states that he represented Mr. Wardman in this transaction; that he 
;;; Mr Yardman that Mr. Maass said that lie could borrow $15.- 
000 oil the farm, and Mr. \\ardman went down to look at it That 
he made no representation as to the value of the farm to Mr 

offm'SSl-W! J'f- M ““f Slli ‘, 1 tl,, “ U '“«> » loan value 

ot $lo,U00, that he didn't know the value of the farm. 

conversation with Mr. Wardman as to the 
value of the farm before the deal was made? A. No sir cxccnt 
what T have mentioned. ’ ’ cxcept 

Q. After you told him the value of the farm, and he went down 

A^Yes^ Ut " rnse ^ ? lie came arid agreed to make the deal? 
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Q. I will ask you if it is not a fact that when Maass and his 
lather, the Junior and Senior Maass, came to your office, Mr. Pas- 
sano did not introduce you to them as his associate in this trans¬ 
action? A. No, sir, he did not. 

Q. Did he introduce you to them at all? A. He introduced me 
to them as the gentlemen who owned the farm. 

Q. W hat did he say ? A. He said “this is Mr. Maass, who owns 
the farm down in Virginia in the matter of the exchange for the 
Rochester, and they have come up to inspect the property. That 
after taking them to luncheon at Harvey’s, witness took them to 
inspect the Rochester; that he did not show them the properties on 
loth Street as he was busy running the car but possibly Mr Pas- 
sano may have mentioned the different properties; that it is pos¬ 
sible that he may have referred to the Henderson property; that he 
showed Maass the apartment; they went in and examined several 
of the apartments and he thinks they consulted the janitor and 
somebody out there; that he told them the property was well rented 

o-o b u Ut did not tel1 them was worth $S0,000, but I told them 
1 ' * tha ^ wa f the price of it; that he knew what Wardman was 
asking for it; that there was no statement in regard to its 
worth. I hat he made no representation as to the extension of the 
loan; that he denies that he represented that Swartzell, Rheem & 
Hensey only loaned 50% of the value, but told them that that firm 
had made the loan and where they were located. Witness states 
that he did not know that Mr. Wardman had endorsed the first 
trust notes, and didn’t know who had made it; that he went down 
to Virginia to discuss with the Maass’ the proposition of the ex¬ 
change ; that he thinks it was before that they had found out they 
could not raise $15,000 on the farm, and witness went down there 
and they made the proposition to raise $10,000; that Mr. Wardman 
wanted a proposition from the Maass’ and he did not make any at 
all; that he went down to Virginia as Mr. Wardman’s representative- 
Rassano went as Mr. Maass’ representative. ’ 

. Si* y° U k new was the price at which he was trying to trade 
*? r some farm, did you not? A. I knew that was what he 
asked for it. 

Q. Will you answer my question? A. That he was trying to 
trade it for that price? ! J 6 

Q. Yes. A. I don’t know whether he was or not. He was try¬ 
ing to make the trade on this farm. Roth of them seemed to be 
pretty well pleased with the two propositions. 

Q. Both of them seemed to be pretty well pleased? A I Yes 
Q. Mr. Wardman seemed to be pretty well pleased when he came 
back? A. When he went down—at the valuation of a $15;000 loan. 

•a seeme( * to be pretty well pleased with the farm‘d A He 
said he would make the deal; yes ? sir. j 

Q. He was sufficiently pleased thereafter to make the deal was 
he not r A. I presume so, yes, sir. ’ 

Q. Well, he made the deal? A. He made the deal 


17—30G4a 
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Witness states he did not know that the first trust on the Rochester 
was endorsed bv Wardman and he didn’t know who had made the 
trust.. After this visit of the Maass’ witness went down to the farm 
as he had not been there before; that he made no representation 
as to what the building was worth, or that Swartzell, Rheem & 
Hensey loaned only 50% of the value. He denies that lie ever told 
the Maass’ that the firm was wealthy and that there would be no 
trouble about renewing the loan; that he went to the farm for 
the purpose of discussing the exchange which was to come from 
them. They first agreed to get a $15,000 loan on the property 
which they found they could not get; then they were to raise a 
$10,000 loan which they could not do. Witness states Mr. Ward- 
man never made a proposition to the Maass’ but wanted one from 
them; that he called on them as Mr. Wardman’s representative 
and Mr. Passano was Mr. Maass’ representative; that they didn’t 
make the deal that day; later he called on them again with Mr. 
Passano, at which time the contract was signed up, the Maass’ made 
a proposition that they would raise $0000 on the farm; that witness 
said to Mr. Passano on the last occasion that he didn’t believe the 
proposition would be accepted, as there was so little cash in it; that 
he didn’t have any agreement with Mr. Wardman about a com¬ 
mission, but in the beginning I expected to get a good commission 
on the transaction; that the question of commission was not men¬ 
tioned by witness to Mr. Wardman until after the deal, when Mr. 
Wardman said he couldn't pay me any commission then that he 
would have to wait until he made some disposition of something; 
and that he would allow him $1000, it was just in an off hand was, 
it was not any contract or agreement; that no one was present but 
Mr. Wardman and himself at the time; witness says that on the 
second visit to the farm with Passano they stayed ail night. 

273 Q. Now, was it not late that night when the contract was 
signed? A. Yes, sir, it was rather late when we got there. 

Q. What time did you get there? A. I believe we got there pos¬ 
sibly at dark or maybe after dark. 

Q. What time was the contract signed? A. I suppose it was 
quite late, T can’t remember. 1 know it must have been probably 
ten or eleven o’clock. 

Q. Was it not after eleven? A. Maybe twelve o’clock. It was 
very late, Mr. Maass wrote it and rewrote it several times, it was 
destroyed and had to be rewritten. 

Q. Did not Mr. Maass make a counter proposition there, back¬ 
wards and forwards, and did not you and Mr. Passano go over in 
the corner and discuss it, and finally come back and accept it. A. 
I didn’t go over in the corner, no, sir. 

Q. Did you not discuss it with Mr. Passano what you should do? 
A. Yes; I discussed it with Mr. Passano, and I said I didn’t believe 
the proposition would be accepted, there was so little cash in it. 
I didn’t think it would be accepted. 

That nothing was ever said in the presence of Mr. Passano and 
Mr. Wardman about a commission. Witness agreed to give Mr. 
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•fSSPv 0 ?® half of the commissi on he got; it was supposed to be 
$1000, but it was not. 

1 ?' H r i id 7 hap , pen to be $919.46? A. I think 1 testified 
before, Mr. Gardiner, that that was the amount of money Mr Ward- 
man received. ' 

That \Y ardman did not receive the full amount of the farm as 

lie had to pay back to Walker the sum of $650 or $000 to cover the 
shortage in acreage. 

i S’ x b ? ba< ^ P?^ ba( ‘ p the Six hundred and some odd dollars 
at that time? A. Yes sir; he went up to the bank and paid it. 

Q. Before this $919.46 was received? A. Certainly, because the 
man who had bought the farm had it surveyed before he closed 

t U b P o/°«A?n an i M /’ , W ‘‘ r rd, ^ n 11 went U P to the bank and turned over 
U */iflA 5 T Ju \°r° k ? alker U P there and turned over the $650 

or $660. I told Mr. Wardman at the time, I said: “You have made 

a pretty bad deal and I don t see why you should do this.”T I said- 
““«> disgusted that I don’t care if I don’t get anything out of 
it at all. And I insisted upon his not paying me that commission, 
right there in the Home Savings Bank. 

Q. Who was present? A. I don’t know whether Mr. Hilton was 
there. 1 here were several people there. I insisted upon his not 
doing it, but he said: “Yes, I will do this.” He said, “You have 
worked pretty hard on this and it is a shame that vou don't get 

Q. Was Mr. Passano there then? A. I don’t think Mr. Passe no 
was up there then. | 

Q. Did you not cash the check then and there at the Home 
Savings Bank, and turn over one-half of that commission to the 
cent to Mr. Passano? A. No, sir, I did not. 

, When did you pay Air. Passano his part of it? a[ I paid 

i. 1 assano some time possibly two or three hours later—k couple 
oi hours later. y 

Q. Where? A. I think I paid him over in his office, if I re¬ 
Q. Where was that? A. 1317 New York Avenue 

Q. In your office? A. No; in his office in our building 
Q. He was m your suite, was he not? A. Yes. 

Q. Now, did you not know that that shortage was not paid in 
cash but that Mr. Wardman simply credited the sum of $600 and 
some odd dollars on the second trust on the farm? A. I did when 

mw 7 thei : e » but I thought he was going to turn that over to 
Mr Walker. I didn’t know it was going to be credited 

Q\ He credited it on the second tmst note for the farm 

A ‘ ^ eS ’ but ^ didn’t know it before he did it I 

S° Ug K f e WaS m g °v ng to turn that over - As a matter of fact, I 
thought he would have to pay Mr. Walker a good deal more than 

Q. Was not the second trust on the farm put up as collateral for 
the second trust on the apartment? A. Yes, sir. 

a , An £ } VaS not the secon d trust on the farm paid bv Walker’ 
A. 1 don t know. v 
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Mr. Brandenburg: T object unless witness lias personal knowledge 
of the fact. 

A. I don’t know how that was arranged. 

274 Q. If it was and Wardman got his apartment back, then 
lie did not pay anything, did lie? A. 1 did not know Mr. 
Wardman got the apartment back until this case was liled I guess 
it was. 


Witness states that the first he knew about it was after the suit 
and he imagined everything was going along smoothly. 

On redirect examination the witness states that when he reported 
to Mr. Wardman's otlice Maass* inability to raise the amount of the 
loan on the farm Mr. Thompson would not consider the deal at 
all, and turned it down; that it was after witness had returned from 
Virginia, where the contract was signed; witness took the contract to 
Mr. Thompson and Mr. Wardman was either out of the city or not 
in the office and he turned the transaction down Hat; that sub¬ 
sequently Mr. Wardman finally passed it. 

On recross-examination. 

Mr. Gardiner: 


Q. Mr. Chesley, did you not go to Mr. Passano and say to him 
“Passano, for God’s sake stand by Wardman in this case.” A. No, 
sir, I did not, 1 certainly did not. 


Thereupon Willoughby S. Chesley was called bv the defend¬ 
ants and testified in substance as follows: that he is a member of the 
firm of Cheslev <fc Cheslev, savs that Mr. Passano was never in any 
manner, shape or form ever connected with his office. 

On cross examination the witness testified that Mr. Passano came 
from the Westory Building around to witness’ office because he was 
in bad shape there; lie moved his furniture and fixtures, filing cases 
and everything in a corner of one of the rooms ; we had it partitioned 
off' in our second story hack room and he occupied that until he 
could locate elsewhere, which he did. He had his own stenographer 
when he came there and when he couldn’t employ one he had one 
come in; that witness’s stenographers did not work for him; Mr. 
Passano paid them for it if they did; that the Rochester transaction 
was the only deal that witness’ firm had with Mr. Passano; that 
Passano had several deals while in the office, of which they knew 
nothing; and they had nothing to do with his business; he had his 
own list and the book in which he kept country property listed all 
over Maryland and Virginia, which was his specialty; that they 
charged him no rent because he was unfortunate; we had met him 
some time before in a deal he had with a client of ours and we liked 
the man, and would do the same thing for counsel to help him out 
if necessary; that he paid no rent; that he has no men working there 
who do not pay rent except he has solicitors in his insurance busi¬ 
ness as he represents the .ZEtna Life Insurance Company. 
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That times were hard and Passano seemed to be unfortunate in 
making deals or sales or commissions, and in order to help him out, 
we invited him there to the office. “We had a suite of rooms on a 
floor that was not occupied. We have got two there now.” That 
Passano stayed there several months and then located elsewhere. 

I 

275 Thereupon William D. Hoover was called by the defend¬ 
ant and testified in substance as follows: that he is the Presi¬ 
dent of the National Savings & Trust Company; that he knew Clar¬ 
ence B. Rheem for practically 40 years; that the standing of Mr. 
Rheem for integrity in the community was of the highest! so far as 
witness knows, whose word could always be taken; that he was utterly 
incapable of misstating a fact. 

j 

Thereupon William J. Flatiier testified for the defendants in 
substance as follows: That he is Vice-President of the Riggs Na¬ 
tional Bank; that he has for twenty-five years known Clarence B. 
Rheem and that he was a man who had a reputaion of the highest 
in the community. 

Thereupon John Poole was called by the defendants and testified 
in substance as follows: That lie was President of the Federal Na¬ 
tional Bank, that he has been associated with Mr. Rheem and knew 
other people who knew him and that his reputation was of the best; 
that he knew Mr. Rheem for fourteen years very intimately and had 
frequent transactions with him, and knew other people who knew 
him; that he never heard him misrepresent anything to anyone and 
never knew, heard, or observed anything that would reflect upon his 
character of integrity. 

Thereupon W. Owynn Gardiner was called as a witness in behalf 
of the defendants in substance as follows: that he had some cor¬ 
respondence with the President of the Pennsylvania Collegb referred 
to in Mr. Rheem’s letter; that he had correspondence with two insti¬ 
tutions whose letters were attached as exhibits to the answer; there 
was then offered in evidence the letters from Mr. Gardirier to the 
Pennsylvania College, dated January 16, 1914, in which lie notifies 
them that the Rochester was sold under the deed of trust to Mr. 
Wardman in September, 1912, and that a few days thereafter a new 
trust was placed on the property for $50,000, purporting to secure 
practically the same parties as were secured under the first trust, and 
stating that the letter is written to relieve him if possible of the 
necessity of submitting to an examination to ascertain whether that 
College according to the answer of Swartzell, Rheem & Hensey still 
owned $6,000 of these notes, and whether they knew of the fact that 
the property was advertised for sale, which letter is in full as fol¬ 
lows : 
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Exhibit W. G. G. #1. 


"Pennsylvania College, Gettysburg, Pa. 

< «kxtle^kx : 1 have, on behalf of certain heirs, instituted suit, 
which somewhat involves a deed of trust upon parts of lot 682, in 
I.uther A. Swartzcll s subdivision of lots in Mt. Pleasant, known as 
the Koch ester Apartment House. The property was sold in Sep¬ 
tember. 1H1 at public auction under the terms of a deed of trust 
which amounted to $•>(),0()() ? and Harry Wardman, a speculative 
builder, for whom the trust was really made (although made in the 
name ot John A. \\ illson) purchased the property for $54,000, and 
ajeu days thereafter a new trust was placed upon the property for 
$■>0,000 purporting to secure practically the same parties as were 
secured under the first trust. 

1 am writing you in order to relieve you, if possible, of the neces¬ 
sity of submitting to an examination to ascertain whether or not 
your college, who according to the answer of Swartzell, Rheem & 
Hensey Company, held $6,000 of these notes in this trust, still hold 
these notes, or any note under the second trust placed upon this 
property, which was made under date of September 26, 1912. 

"I would also like to know whether or not you had knowledge of 
the fact that the property was being advertised for sale, and whether 
or not you requested that the property be advertised for sale. 

"If you have any hesitancy about answering this letter, in view 
of the fact that there is litigation involved, I would be glad to have 

you consult your attorney who will go into the matter and advise 
you properly. 

"Thanking you in advance for a reply, T am, 

Very truly vours, 

(Signed) ' ' W. GWYNN GARDINER.” 

Pennsylvania College. 


Gettysburg, Pa. 

V illiam Antnony Granville. President. 
Samuel Franklin Snyder, Assistant to Pres. 
Philip Melanchthon Bikle, Dean. 

Clyde Bell Stover, Registrar. 


January 2U, 1914. 

W. Glynn Gardiner, Woodward Building, Washington, I). C. 

. " i)K :\ R : In reply to your letter of .Tanuarv 16th. regardirm the 

loan of $6,000 held by Pennsylvania College on the Rochtfter Apart- 
nient House, would say that in February, 1912, I made a tour of 
inspection of all of the properties in Washington on which the College 
held loans. 1 at once notified Mr. Rheem that I did not like the idea 
of loans on apartment houses in general and of the Rochester apart- 
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$6000 h paid ^ Partk ‘ ular and desired t0 have this particular loan of 

1 . U '/^ ^huls of the collection of this loan were left entirely in the 
hands of Swartzell, Rheeni & Hensey Company. 

“After the foreclosure of said loan I felt that the conditions sur¬ 
rounding the ownership of the Rochester Apartment House had 

™ P 2 e tG - SUC1 an ex , tent tlm t we were warranted in taking a 
$(>,000 share in the new loan which we still hold. 

“Very truly yours, 

(Signed) W. A. GRANVILLE.” 

| 

2 / / 1 hereupon . 1 . A. Connor was called by the defendants and 

testified in substance as follows: that he lived in the Rochester 
apartment house for about three months in 1911; that ^fter Maass 
found out that witness was in the real estate business lie used to sit 
on the bench in front of the building with Maass, and they got to 
discussing the Rochester, lie said that he had made a deal whereby 
he had traded some property near Richmond, and he said he thought 
he had a good investment. He told me what it was paying, but 1 
really couMn t tell you now; he said he thought he had a good deal; 
that it \\as a nice little apartment and was paying well, etc.; when 
asked whether Maass made any statement to him with reference to 
the loan on the Rochester Apartment House he said that “he had 
understood—let me see how lie put it. There was only oiie thin" he 
apprehended any trouble with, and that was the loan, as he had 

«i n - n r ofi° 0d i t lUt - he ’ per n ha P® would have to curtail it $10,000 to 
$lo,000, when it came due.” ’ 

QDid lie say whether that would cause any difficult^ to him? 
A. \\ oil he seemed to think not. He told me that his parents were 
people of means and he did not seem to fear that very much. 

On cross examination the following occurred: 

, v Q j . Mr ; c< >nnor, di<l he not tell you that it was rumored here in 
ashington, that k wartzell, Rlieem & Hensev were going to make 
him pay a curtail on that trust. A. 1 couldn’t say that h6 said who 

it was. My recollection is that he said that he understock! that he 
would have to curtail it. 

Q. Did he not say he had understood that after he had gotten 
here m town and gotten (lie property? A. I couldn’t sav that. 1 
< on t remember whether he said that. I just got a general idea of 
it, that he thought perhaps, or he had been told, that he bright pos- 
sdilv have to curtail it. You see 1 didn’t pay much attention to it. 

Q, lou don t know just what he did say, do vou? A. Yes- I 
“- d Iie was toId lie would possibly have to curtail jt $10,000 

ber Q ' ^ id h ° Say who told him? A - He may have, I don’t remem- 

Q. Did lie not say lie had heard it rumored in town? A No I 
don t remember that he said that, Mr. Gardiner. He said that he 
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had understood lie would possibly have to curtail it $10,000 or $15,- 

000 . 


Q. When was that ? 
that. 


A. T guess it was in April, when he told me 


Q. Of what, year? A. 1911. It just came up in a casual way. I 
dropped in the seat by him, and told him T was interested in real 
estate, and of course, we were discussing the building, but not to 
any great length at all. That is all I know about it. 


27S Tn a letter from Herbert Maass to Harry Wardman, dated 
Washington, Decernl>cr 17, 1912, Maass writes: “I am not a 
believer in this rot called religion, if it were true and there were a 
Ood, legal robbery would not be permitted. 

In a letter written by Herbert Maass to Swartzell, Rheem & 
Henscy, under date of April 13, 1012, seeking renewal of the 
$.>0,000 on the Rochester, Maass states with reference to the apart¬ 
ment house “On the other hand, the property is bringing in about 
$0,000 a year and that means three times interest, therefore the loan 
would appear conservative.” 

The following letter was written by Mr. Wardman to Mrs. Maass, 
care of Herbert Maass, under date of April 26, 1011. “The semi¬ 
annual interest due on the balance of the second trust secured on 
! h»S Meridian Street, X. A\., has not been paid. The same was due 
on April 20. 1011, and this is to notify you that unless this interest 
is paid in full before the 6th dav of Mav, 1911, vour propertv will 
be advertised for sale.” " * J 

The bill for taxes on the Rochester for the year ending June 30. 
1011. was offered in evidence and showed that it was not paid until 
July 20, 1011, flic same having become due and payable in May, the 
faxes amounted to the sum of $550.08 with a penalty imposed for 
the delay of $11.10, making a total of $566.1 tt. 

A letter from the Swartzell, Rheem & Hensev Company to A. M. 

(lorman real estate broker, dated June 25, 1000, was introduced in 
evidence and contains the proposition to exchange nine lots on Kil- 
bourne Street, in square 2602, with improvements thereon, for nine 
lots in square 2081, containing 80,526 square feet fronting on Me¬ 
ridian and Newton Streets, being the property involved in this suit, 
the property to be free of incumbrances and contained the added 
provision that {the Kilbournc place houses could not be offered for 
sale at a less price than $9,000 each. 

Thereafter an agreement was entered into dated June 28, 1909, 
between Luther A. Swartzell and Richard S. Wolfe, for the trade of 
the above lots for the houses referred to. 

The following is a summary of the statement made to Mr. Ward- 
man by the District Title Company relating to the trade of the 
Rochester for the farm: 
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Exhibit Chesley “A.” 


October 24, 1910. 

Yardman and Thomas P. Bones in Account with the District 

litle Insurance Company, The Washington Title Insurance Com¬ 
pany. 

Case No. 36810. j 

In the Matter of Sale Lot 682, Mt. Pleasant, for Certain Land 

in Virginia 


U 

u 


20 apartments 


Rents “ 

Interest “ , .. 

By insurance “ 10/11/09 3 yrs.’ $360.’ ’.'.'.’.’ 

By taxes, Virginia. 

Loan, Virginia . 

To insurance Virginia (barn) 8/1/10 3 vi-s 
$32.50 ...” ’ 

To insurance Virginia (servants) 6/1/09 3 

yrs. $360 . 

Trust paid Virginia. 


U 

u 

u 


lo continuation (082) 

Tax certificate 
Notary fees 
Recording trust 

Settlement . 

Recording deed (Virginia 

Recording trust (Virginia) 

Balance .2,562.’70 


500. 


175.77 


95.84 


672.22 



235.67 


21.11 


5,000.00 

30.75 


175.00 


1,000.00 


150.00 


33.75 


10.00 


.50 


1.00 


2.75 


5.00 


7.15 


7.60 


2,562.70 


5,256.78 

5,256.78 
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1914. 


WILLIAM CLABAUGH. 

The following depositions were taken in Ashland, Vir¬ 
ginia, where the Maass property was located on | May 18, 


V H :-?^A rAX ( ‘ allcd as a wit nes8 in behalf of the defendants 
and testified in substance as follows: that he is a farmer and land 
buyer; that he bought about two years ago the Hofer property about 
one mde from the Maass farm containing 224 acres and paid $4,600 
for it; that lie bought the Kurtz property containing 255 acres about 
a year ago for $18,000; that the soil of the Maass property and the 
Goter property are similar in character, both being a light gray 
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::x " “ 

SSS® 

^:«£ss=s 

S&SS^x&t satatfs 

Ms tes S^2£xS-i53f^ 

prifeVir allthc ^ocUhaJ behK U^£e ^uSat $500 ‘ 'T* 

be \vhn' k0n t't it : i t,UI< h was ' v «rtii abouT$VoVor a $ 80 o and ^ 

about k , nmV ” f tl 1 ,is P^perty all his life and 

$5,000 fo r jl, e Maass farm and Tndi* I Jf eSent honie ,1C offered 
wanted $5,300 for the m-oncrtv T' 1 .! 10 was then llvin S on it 
erty was in better condition then th^f ulr P ersonaI tyd the prop- 
when the Maass' sold if the m ,; n t ® lnul( hngs were better than 

M«w’ ownetiV Z n.l f,e TeW t'" d V" n S " ,c 

28] sa^r* 11 ' f “ di,/s ^- d «'.c n sofht 

On cross examination witness testified tl.-o i,„ ; • 
business; that he ha< a Po been ,,,,,'1 • ‘ f ls 111 tllc rcal estate 

17 years; that lie was the a<«ent wlm snll/Jl I? Sa ' V / ni i ! business for 
Mr. Hammond - that the TChHv , ie tanii for Mr. Walker to 

eha«d i, was in proved l,v sv tlle * ime "*><* |mr- 

dwelling houses, one corn' house -md ’ ‘‘ * in f 0 ^ «®dition, three 
three miles of fencing and evervthi™ne tank, lot of fences about 
with running water Tn the IioWp- *\i' ah 111 ex eellent condition, 

pump; that witness has bblt a numbeVffl SaSO in i e engine for th e 

past few years; that Maass bought n oVof tbo'T b { eon 1 tn,ct in t,ie 
from witness; that he sold I.im%lL , 1 1 f / . uni ,er that lie used 

lumber he sold him fer tile bams ^*^“V W; I that «f the 
been on good tenhs with the Maass’- that Li* uni !, cr ’ ( * lat he bas 
horse owned bv Mr Maass • V, ’ 1 kn ,°' vs 1,lat the breedin<>- 

he has looked 5nto to^thld 4SS’* ^ ,IC thSt 

about a half a mile he could travel iike Jnl , JE any T ? t,m e; that for 
On re-direct eicantination witness 
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farms one of 500 acres, one of 255 acres, his home place of 212 acres 
another of 219 acres, another of 194 acres and another of 181 acres 
all m Hanover County; that he owns them all except one; that he 
examined the Maass farm with a view of purchasing it about 12 
years ago and at that time they asked $5,300 for it but witness onlv 
offered $o,000 for it with the personal property; that the Kurtz prop¬ 
erty referred to by witness contains two dairy bams with cement 
floors and stanchons, well watered and two silos of large capacity in 
first class condition. 

1 hereupon H. Guy Vaughan testified in behalf of the defendants 

as follows; that he is the Treasurer of Hanover County, and lives 

there and has been Treasurer since 1907 ; that his position acquaints 

the values of various properties; that the commissioners 

of Revenue send the books over to him and he is obliged to make out 

the tax tickets from said books showing the value and amount of 

tax and collect them; that these are the Land Hooks and personal 

property books and contain the names of the owners, the amount 

of acres, valuation and amount of tax; that as Treasurer of the 

County it is necessary that he enter the assessed value of the land in 

’ that he has known what is called the Maass farm all 

of his life; that in 1910 he is not positive whether it contained 221 

or 229 acres; but it was assessed at $4,800; that he lives 

2<Vi across the road from it; that witness’ place contained 58% 

acres and he paid $2,150 for it; that the Maass property is a 

giay siiii while the Kurtz soil is a red sub-soil while the Kurtz farm 

yields two and one half times as much per acre; that in his opinion 

the Maass farm with the improvements thereon in the Fall of 1910 

was worth between $8,000 or $9,000, which price he fixes from the 

valuation of other places sold in the neighborhood; that he knows 

that they had some old machinery which was nearly worthless 

cmaa^ ^ orses an ^ onc cow; that the horses were not worth over 

$ 200 . 

On cross examination witness testified that he owns other property 
n J , . neighborhood; that for the last seven years the greater part 
of his time is devoted to the duties of Treasurer of the Countv that 
he was over the Maass farm with a view of buying it himself; that 
he has built several houses and barns as well as out buildings and 
some years ago he was Land Assessor in Ashland District!whose duty 
it was to assess the value of the land and buildings and he made a 
very thorough canvass of it paying particular attention to get the 
land values; that for this purpose lie visited the buildings.” 

283 Rebuttal. \ 

Thereupon the plaintiffs called Richard E. Pairo, who after bein«- 
sworn testified m substance as follows: That a subpoena had called 
inm here and asked him to testify with relation to something he had 
testified to before and that he would like to see that testimony. 

Q- Is this the subpoena which was served on you, Mr. Pairo? A. 
Yes. 1 have not been paid the witness fee either. 
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Q. T ho subpoena asked you to bring with you all papers and docu¬ 
ments relating to your second trust loan on Kilbourne street house, 
1/00 block, the property which was the subject of vour testimony in 
korrest vs. Wardman before the Auditor, did you bring those papers 
with you? A. All the papers 1 have. 


itness says lie had two pieces of property on Kilbourne Street, 
1745 and 1 Too, both in the same block; witness says he owned 1745 
tor some little time; that the title appeared to be in David B. Murdock, 
dr.; that he made a second trust for $1,500; that there was a balance 
of $1,250 <>n each subject to a first trust for $5,000; that witness was 
about to advertise it and that Moore A: Hill offered to give him a deed 
rather than have it advertised and sold. Witness says that that was all 
it was worth in his opinion; that that was lot 105, block 2602, 1745 
Kilbourne Street ; that the (late of deed of trust was October 1, 1000; 
the deed was received April 27,1010; that he had a second deed of trust 
on a similar house, 1755, for $1,500 subject to $5,000 first trust; that 
application was made to his office for this loan through Mr. Hampton's 
office, jhe same, as the other trust that was dated March :*>(), 1010; 
that 1 o-) was a little better house, and was two feet or two feet & a 
fraction wider pit was worth, perhaps $500 more than the other 
house. \\ itness says that there are similar houses on each side of 
1745; that they are exactly the same houses; that there was a whole 
row built by Ostermann and Butler, and as witness remembers, the 
builders fell down and Swartzell, Rheem & Ilenscy had to finish 
them; that this came to him as general knowledge in the real estate 
business; witness says that the second house was one of the houses 
in that row. 

Q. The second house you speak of there was not one of those 
houses? A. Yes. it was one of the same row. 

Q. How many of those houses were there, if you know? A. I 
couldn't tell you that, there was quite a row of them. 

Q. Can you give us an idea? A. I think 1755 was the furthercst 
west house, if I am not mistaken, at the end of the row. 

Q. Then the other houses in the row run east of that? A. 

Yes. 


2<84 Q, How did the other houses built by the same people, as 
you have said, compare with the one upon which you had this 
loan? A. In front they appeared the same, but as l never went 
through the others 1 couldn’t answer. 


On cross examination by Mr. Darlington, witness says: that he 
purchased these notes, they having already been made: that he under¬ 
stood at the time that the maker of the note was simply a straw man 
and he was looking to the property; that he has been investing in 
real estate for a good many years, and that he does not loan for full 
value, but in good times, some times when a bona fide sale of property 
is made I loan pretty well up to it, I would not do it now. Witness 
says there was quite a slum]) in this property after he took it, at the 
time lie t-ook the loan everything was on the decline, and there had 
been quite a slump in the market, and he was very much concerned 
about it. Witness says he examined the property before making the 
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loan and lie was doubtful whether there was sufficient equity then 
to protect his notes; that he did not think he was loaning practically 
the full value of the property. Witness says that he testified before 
the Auditor for Mr. Brandenburg in the case of Forrest vs. Ward- 
man; that he recollects testifying about this same property; that he 
testified that he took it in and lost a few hundred dollar^ on it. Wit¬ 
ness says that lie will now have to refresh his memory, that his 
memory now is tliat he figured at that time a loss of somewhere be¬ 
tween $400 and $ ; >00; that he sold it for the best price that he could 
obtain for it; that the property declined a $1,000 or $1,500 he would 
say (luring the time that he had it, due to a. general depression in 
business conditions; says that the houses were rather pdorly finished 
on the inside; that when he made the loan the houses! w T ere nearly 
new; that when he sold the houses thev were worth ini his opinion 
about $0,000, gross $0,250. * j 

On redirect examination bv Mr. Gardiner witness Says that he 
figured the property when he sold at $0,250 gross as tlife amount he 
got for the house. 

Mr. Darlington: And how about Mr. Pairo’s fee? 

Mr. Gardiner: 1 will be very glad to give it to him if he wants it. 

Thereupon Mr. Gardiner tendered the witness $1.25 witness’ fee. 

Mr. Pairo: Thank you. 

Approved: 

WALTER 1. MoCOY, Justice. 

January 23, 1917. j 
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IN THE 


Court of Appeals of ttyp 
liHtrirt of Columbia 

October Term, 1917. 


No. 3064. 


LOUIS MAASS, HERBERT MAASS, ERNA MAASS 

ET AL., | 

Appellants, 

vs. 

HARRY WARDMAN AND THOMAS P. tlONES, 

Appellees. 


brief of appellants. 


STATEMENT OF THE CASE. 

This is an appeal to this Court from a final decree of 
the Supreme Court of the District of Columbia entered in 
the above entitled cause on the 11th day of May, A. D. 
1915 (R., 52), dismissing a bill filed by the appellants as 
plaintiffs in the lower court on the 7th day of July, 1913, 
in which they sought recision of a contract made by Amelia 
Maass, the husband and mother of the appellants, jvith the 
appellees, Harry Wardman and Thomas P. Bones, for the 







exchange of an apartment house located in the City of 
Washington, District of Columbia, subject to two mort¬ 
gages aggregating $(50,000, for a farm located in Virginia. 


STATEMENT OF FACT. 

The facts, as shown by record in this case, presents to 
the Court a very similar case to that presented to this Court 
by the record in Forrest vs. Wardman, 40 App. D. C., 520. 

The record shows that Amelia Maass. the wife of Louis 
Maass. one of the appellants, and the mother of the other 
appellants, owned a farm located near Ashland, Virginia. 
The description of the farm is best given in an advertise¬ 
ment of the farm appearing in the Washington Post (R., 
142), which advertisement was made by the defendants or 
their agents after the exchange, in their efforts to sell said 
farm. There were several daughters approaching woman¬ 
hood, and it was sought to educate them in their native 
land. An effort was made by Mrs. Maass to sell the farm, 
and it was placed in the hands of one of the defendants, 
Passano, the price being $25,000 for the farm, including 
all personal property (R., 103). After a lapse of consid¬ 
erable time, a letter was received from Passano advising 
that he could not sell the farm, but could trade it for an 
apartment house property in Washington, and after some 
correspondence on the subject, and at the invitation of said 
Passano, Mrs. Maass' husband and son came to Washing¬ 
ton to inspect the apartment house property. They were 
strangers in Washington, knew nothing about Washington 
or real estate values, and they sought out the number that 
they were invited to come to, it being No. 1317 New York 
Avenue (R., 194). Not seeing the sign of Passano, or 
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anything that would indicate to them his whereabouts, but 
seeing the sign of “CHESLEY BUILDING” at the num¬ 
ber given them, they inquired of someone in the building 
and were advised to inquire of Chesley & Chesley, Who had 
offices in their building. Upon inquiry at their office they 
were told that he was there. He came out, greeted them 
and introduced them to John Chesley of the firm of Chesley 
& Chesley as being his associate in the matter (R.j, 194), 
and Passano and Chesley were then advised by appellants 
that the commission agreed to be paid for the sale of the 
farm to Passano would have to be arranged with Chesley 
by Passano, all of which was agreed to. They were given 
a big dinner at “Harvey”s,” the best known restaurant in 
this city, and were then paraded in an automobile cif John 
T. Chesley’s up Sixteenth Street to the property. They 
were taken to the apartment house. The house was not 
quite finished and they made a very incomplete inspection 
of the property (R., 194, 5). The appellants then ex¬ 
plained to Chesley and Passano that the farm was prac¬ 
tically everything they possessed and that it was their desire 
to make as advantageous an exchange as possible. Chesley 
and Passano then promised them (R., 194, 5) that they 
would make a good deal for them. They assured them in 
part thus: 

I 

I 

FIRST: THAT THE APARTMENT HOUSE WAS 
A FIRST-CLASS BUILDING AND IT WAS WORTH 
FULLY 80,000 DOLLARS. THAT THE OWNER 
WAS A GREAT BUILDER AND PRODUCED ONLY 
THE BEST WORK. (R., 195). ! 

j 

SECOND: THAT THE RETURNS WHEN THE 
HOUSE WAS FULLY OCCUPIED AMOUNTED TO 
$8,898.00 PER ANNUM. (R., 195, 197.) ! 







THIRD: THAT THE EXPENSES WERE COM¬ 
PARATIVELY SMALL AND THAT THEY WOULD 
RECEIVE A LARGER INCOME FROM THEIR IN¬ 
VESTMENT OF $25,000 (THE VALUE OF THE 
FARM) THAN THEY COULD EVER HOPE FOR 
IN ANY OTHER WAY. (R., 195.) 

FOURTH: THAT IN THIS WAY THEY WOULD 
SAVE THEMSELVES THE DELAY AND EX¬ 
PENSES INCIDENT TO ANOTHER INVESTMENT, 
PARTICULARLY OF A SALE OF THE FARM FOR 
CASH. (R., 195.) 

FIFTH: THAT THE FIRST MORTGAGE OF 
$50,000 ON THE APARTMENT HOUSE COULD 
BE RENEWED UPON THE PAYMENT OF $500.00, 
OR ONE PER CENT, THIS BEING THE USUAL 
FEE FOR RENEWAL. (R., 195.) 

SIXTH: THAT THE FIRM OF SWARTZELL, 
RHEEM & HENSEY, WHO MADE THIS TRUST, 
AND THE MEMBERS OF THE FIRM, WERE 
ENORMOUSLY WEALTHY, AND THAT TPIE 
TRUST REPRESENTED TO THEM A SMALL 
MATTER. THEY WERE ANXIOUS TO KEEP 
THE MONEY INVESTED, ESPECIALLY ON SUCH 
GOOD SECURITY AS A FIRST MORTGAGE ON A 
BUILDING WHICH BROUGHT THREE TIMES AS 
MUCH RENT AS THE INTEREST AMOUNTED 
TO, AND THEY NEVER REQUESTED THE RE¬ 
TURN OF MONEY, ANYWAY, AS MONEY THAT 
BRINGS NO INTEREST MEANS A LOSS TO 
THEM. (R., 195.) 

SEVENTH: THAT THE MORTGAGE WAS AT 
FIVE AND ONE-HALF PER CENT, WHEN THE 
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USUAL RATE OF INTEREST IN THE DISTRICT 
OF COLUMBIA WAS SIX PER CENT AND MORE, 
AND THAT THEY WERE VERY CAREFUL CAP¬ 
ITALISTS, WHO HANDLED THE FUNDS OF A 
NUMBER OF INSTITUTIONS AND WOMER AND 
THEY NEVER MADE LOANS AMOUNTING TO 
OVER FIFTY PER CENT OF THE VALUE- (R., 
19G.) | 

Therefore, they estimated the value of the property in 
question at $100,000. (R., 19G-97.) 

EIGHTH: THAT THEY COULD DISCHARGE 
THE MATTER OF THE RENEWAL OF THE 
MORTGAGE FROM THEIR MINDS ENTIRELY. 
(R., 196.) I 

They also submitted a net income from the property, 
after deducting expenses, showing it to be $4,788.00. (R., 

197.) | 

NINTH: CHESLEY AND PASSANO | THEN 
MADE THE FOLLOWING PROPOSITION OF EX¬ 
CHANGE, TO WIT (R„ 166): THAT THEY] TAKE 
THE APARTMENT HOUSE ENCUMBERED WITH 
A FIRST MORTGAGE OF $50,000 AND A SECOND 
MORTGAGE OF $5,000, WHICH HAD ALREADY 
BEEN SECURED AND WAS TO HAVE BEEN PAID 
OFF AT $150 PER MONTH—IN RETURN FOR 
THE FARM FREE FROM ALL ENCUMBRANCE. 

I 

After the return of the appellants to their farm in Vir¬ 
ginia, Passano and Chesley came to the farm repeatedly. 
Upon these visits, Passano and Chesley repeated their 
statements of fact with reference to values and the renewal 
of the loans, but never told them that Wardman and Bones 
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the loans • In fact, the agents were not 

with Pa 131 *Vri ThC Plamtlffs Si§ned three contracts 

of CSlCy a$ thdr agents for tlle exchange 

ot these properties. 5 

The exchange was finally made upon the following basis 
and agreement, namely: 

First - Amelia Maass took title to the apartment house 
\ a uation of $80,000, subject to $50,000 first trust 
a.d immediately executed a second mortgage upon “he 

rZoiTr of ? r °: a,,d si ^ d - ot 

for $9 000 and one for $1,000, securing them under the 

lames' ot n $1 °'“ 00 ' Ame ' ia MaaSS executed deed 
James D. Hobbs (who afterwards proved to be an em 

P oyee ot defendants Wardman and Bones) for the farm 

\'T ° f S3 ’° 00 °" * he farm for the 

ot Wardman and Bones, and the proceeds of which were 
u tied over to the defendant Wardman. The said James 

for sfoOoTl 3 T” d deed ° f tr " St °" tlK 
for So,000 and executed notes representing same to the 

extent of $o,000 to the order of Amelia Maass, but these 

Maass“Lr tK aS ? em f nt were not delivered to Amelia 
- aass, bu were endorsd by her and delivered to the trus- 

wit T , n ine truit 011 the apartment house, to 

t Thompson and Hilton, and the proceeds of this sec- 

ond mortgage of $0,000 on the farm, and paid to Harry 
Uaidman also when it came due, and was paid in f„U 
under its terms. Mrs. Maass was to get $500 00 in cash 
out of the exchange. She did not get it. (R.,*6S.) She 
was charged with every item of expense. (R., 265.) 

Before this agreement was entered into, however, and 
the exchange made, Harry Wardman visited the farm of 
appellants (R„ 198) and represented to the appellants that 
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the value of the apartment house was fully $80,;000; that 
there was no difference between a sale value of a house 
and its trade value (R„ 167). That the value of his 
apartment house was $80,000, cash or trade, and that he 
would not make a trade unless he got cash value. He also 
affirmed all of the statements made by his agents. 

Wardman did not tell the plaintiffs that he had guaran¬ 
teed the payment of all of the first trust notes (R„ 218) 
and they knew nothing of that until just before the trust 
became due, when it was rumored that he had done so, and 
they had no positive knowledge upon the subject until the 
etter from Swartzell, Rheem & Hensey (R., 168) to them. 

The terms of the agreement were entered into very late at 
night, to wit, about 2 a. m„ at the Maass farm in Virginia, 
and after Mr. Passano and Mr. Chesley had gotten in a 
corner and talked and argued the thing over, the question 
hanging on commission to be paid Chesley and Passano 
(R., 160), there not being enough money in cash to defray 
the expenses of the family back to Germany and pay the 
commission, too, and they could not exchange the property 
a/Wi compensate them for their trouble in this matter. ^farther, 
without sufficient cash. To do that Chesley and Passano 
asked first for a note (R„ 168) for their commission, and 
finally agreed to make the exchange without a commission 
being paid, their expenses only to t)e paid, representing that 
the advertising they would receive would be sufficientvW-d. 
that later they could exchange the apartment house for 
smaller properties in Washington, at which time appellants 
could pay them a commission. (R., 169.) 

The contract as above outlined was carried out, deeds 
passed and possession given, the Maass family going back 
to Germany as per arrangements, with the exception of 
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young Maass, who moved his wife and baby to the apart¬ 
ment house, and after some few months took over the 
rental of the property and undertook to manage it, the fam¬ 
ily in Germany being satisfied from the representations 
made that they would receive an income net from the prop¬ 
erty of the amount represented, to wit, §4,Tv'S.00. The son 
in the property apparently succeeded in getting it well 
rented. He had no business experience, and in handling 
the amount of money he received from the rentals thought 
that a great bargain had been made for the farm until the 
time when the first trust was about to expire and he under¬ 
took to obtain his renewal upon the basis as represented to 
him by his agents, that it could be renewed, when to his 
surprise he discovered that the property was not worth 
$80,000, or any such sum ; that it was not worth any more, 
if as much, as the total trusts, to wit, $60,000; that the 
trust could not be renewed from outside sources, as no one 
would dare to make a loan of $50,000, or any such sum, 
with that property for security. Swartzell, Rheem & Hen- 
sey refused to renew the loan, representing to him that 
(K., 01) nearly the entire amount of the first deed of trust 
on the apartment house was held by an outside institution, 
and that the president of that institution objected to invest¬ 
ing its money in trusts on apartment houses. This is false. 
Also that they would not be able to arrange the matter on 
the basis suggested (R., 91). Maass then requested upon 
what basis it could be renewed and they declined to renew 
it on any basis (R., 93). They also advised appellants that 
the notes were guaranteed by Wardman, and that Ward- 
man refused to extend the loan or to guarantee the loan if 
extended (R., 109). The apartment house property was 
advertised and sold under the first trust. Wardman pur¬ 
chased the property at this foreclosure sale for the sum of 
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$54,000. (R., 114.) He did not, however, comply with 

the terms of the advertisements. He made no deposit as 
required by the terms of the advertisement of sale (R„ 
191) ; he did not pay one-third in cash; he simply tpok title 
to the property, executed new notes for the full face of 
the mortgage of $50,000 new trust, secured the same people 
as old trust in same amounts (R., IS) with the exception of 
$4,500.00, and thereby sought to wipe out any interest that 
the appellants or their mother had in the property. He 
bad already gotten the proceeds of the first mortgage on 
their farm of $5,000; he acquired $5,000 from the pro¬ 
ceeds of the second trust upon the farm, thereby receiving 
back the apartment house and $10,000 from the farin, mak* 
ing $10,000 out of the transaction and getting back the 
apartment house in addition thereto, in better condition 
than when he parted with it, since it had been kept in fine 
condition and a number of improvements made upon it by 
young Maass. 

The appellants then began to figure on their net!income 
from the property and found that instead of receiving 
$4.7?’S.OO, the amount represented to them, that after mak¬ 
ing the deductions for interest on the trust and the pay¬ 
ments required under the terms of the sale, the prop¬ 
erty paid practically nothing as a net investment, and that 
the money that was being handled by young Maass repre¬ 
sented no real return from the investment, and th£ prop¬ 
erty produced no net income. (R„ 170). They began an 
investigation, with the assistance of counsel, which they 
then employed, and they then discovered that thefe had 
been, in fact, not $50,000 loaned on the property, although 
the deed of trust itself of record read $50,000 (r|„ S6), 
the firm of Swartzell, Rhcem & Hensev having received 
a bonus of $5,000 (R., 120), as admitted by defendant 





Hensey, when he was placed upon the stand by plaintiffs 
for cross-examination. It was further found that the land 
upon which this apartment was built had been acquired by 
Swartzell, Rhcem & Hensey in a trade at a value of about 
oO cents a foot, and charged in loan to Wardman at SO 
cents (R., 96, 97, 132, 268). The property being worth 
no more than 50 cents per foot. Swartzell, Rheem & 
Hensey acquired it, in fact, at 50 cents per foot, although 
they in reality claimed to have paid SO cents for it, and 
passed the title to Wardman at a figure in excess of what 
it cost them, to wit, SO. (R„ 132.) They made thereby 
an additional commission, or bonus, of $5,000, or a total 
of 20 per cent of loan for their part in the transaction. 

Suit was filed, discovery was asked of thp defendants in 
their answers, and defendants Chesley & S&ik^&utted 
m their sworn answer* R., 49) that they received as com¬ 
mission the sum of $459.73, or one-half the amount of 
commission paid Chesley & Chesley by Wardman. Ward- 
man in his sworn answer (R., 35) admits paying the firm 
of Chesley & Chesley as commission the sum of $919.46. 
The apartment house, according to the record, had at that 
time been transferred of record several times, but defend¬ 
ant Bones, in his answer, admits (R., 23) that he and Ward- 
man were then the owners of the apartment house, although 
after part of the testimony had been taken in the case, and 
after Hensey of the firm of Swartzell, Rheem & Hensey 
had testified in the case that the books showed another 
owner to be the owner of the apartment house other than 
Wardman and Bones, an amendment was sought to this 
answer of Bones (R., 51) and was finally allowed (R., 51). 
The record also shows that the farm without the live stock 
or any personal property thereon was sold to Mr. Ham¬ 
mond, of Richmond, Virginia, for the sum of $14,500. 

The Justice below dismissed the bill, hence this appeal. 
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ARGUMENT. 

We start with the testimony in this case, finally wrung 
from the very lips of Wardman himself, which brings this 
case plainly within the line of decisions of all of the Courts 
of the land: That one person cannot buy the services of 
the other man’s agent, or place that agent in a position, or 
under the temptation to commit fraud. This principle of 
the law seems so well stated by Mr. Justice Van Orsdel of 
this Court in Rawlings vs. Collins, 36 App. D. C.,j when he 
says (quoting from page 77) : 

* * * the principal will be protected against any 

concealed undisclosed action on the part of the agent, 
whereby the agent or anyone he secretly represents 
may secure an unfair advantage or occupy aj position 
where a possible fraud might be perpetrated. I 

On the cross-examination of defendant Wardman on the 
question of commissions, which appears in the record ver¬ 
batim, beginning on page 207, and extending on to page 
211, it will be seen that Wardman had secretly agreed with 
Passano and Chesley, the agents of the Maass family, that 
he would make the deal proposed by them, provided they 
would take the farm subject to two loans, which were to be 
put upon it for Wardman’s benefit, to wit, $10,000; and get 
the compensation or commission out of whatever they 
could get out of the farm net, over and above the $10,000. 
Indeed, Wardman finally, though very reluctantly!, admits 
more than once that this was his agreement with Passano 
and Chesley, for his testimony on that point (R., 207-211) 
confirms it: 

Q. How long after the deal was closed? 

A. The understanding was that the farm was to be 
sold before they got any commission. 
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Again, on page 207: 

Q. But they were together and tried to get you to 
make the deal ; when you said “they,’' you meant Pas- 
sano and Chesley? 

A. I meant Passano and Chesley, yes. 

Q. They worked hard on the deal? 

A. Yes. 

O. And you made the deal anyway, and permitted 
them to make the commission? 

A. I did. 

Again, on Record page 209: 

O. I hey told you, did they not, that if you would 
make the deal they could sell the farm and get their 
commission out of it, over and above the trust? 

A. They told me they would run the risk. They 
felt sure they could get their commissions out of the 
farm. I said All right. Now, if you can do this, 
go ahead and do it.” 

Again, on 212: 

O. How did they happen to get to the very cent the 
amount received from the farm? 

A. For no reason in the world, except I thought 
they earned it, Mr. Gardiner. 

0. You thought they earned it? 

A. Yes. 

O. And they ought to have it? 

A. Yes. 

O. And you gave it to them? 

A. Yes. 
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Has not this Court already decided the principle involved 
m this case upon the facts as shown above, when this Court 
>n National Savings and Trust Company vs. Sands, re- 
portec in 44 App. D. C., on page 20, in its opinion by Mr. 
Justice Van Orsdel, on page 32 of that volume, said: 

It may as well be understood by real estate agents 
that the courts will not tolerate the surreptitious tak¬ 
ing of double commissions, or the trading of a prin¬ 
cipal s property for property in which the agent is 
eit er secretly interested as owner or agent, or in what 
is known as triangular deals, where the title passes 
through a dummy or straw man for the purpose of 
piling up commissions and concealing the real facts 
relating to the transaction, or any position assumed 

. . the agent vvhlch 1S ev en remotely antagdnistic to 
ns principal, or any concealment from the principal 

by the agent of any transaction conducted by the a<ren t 
relative to the agency. * * * 

. Th , e wh °Ie.record in this case is filled with facts Support¬ 
ing the position that Wardman turned over to the agents 
of the appellants the property received by him in the trans¬ 
action subject to the $10,000 upon it. We find that the 
net amount received from the sale of the farm, oyer and 
above the $10,000, was $919.46, and this was the amount 
received by them. They both admit that this was divided 
in half to the cent, and why, may I ask the Court, would 
ley lave taken this odd sum as commission and divided it 
in half to the penny if the agreement in the first place was 
not to the effect on behalf of Wardman that they!should 
take the farmland using his language (R„ 209), “gamble 
with them in it”? It is supported by the fact that while 
the transaction, the subject of this suit, was concluded on 
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the 20th day of October, 1910 (R., 210), the commission 
was not paid until March, 1911 (R., 247), five (5) months 
after the transaction was closed, five (5) months after 
Wardman received the $5,000, the proceeds of first trust 
on farm. The farm had been sold and the deal closed, the 
money paid, that Passano and Chesley divided equally be¬ 
tween the two, $919.40. Indeed, it would seem to be a fact 
that Wardman never had his hands on the $919.40, because 
he admits (R., 210) that such sums are usually paid by his 
office by check, and he was asked to produce the check, and 
it was never produced, although he promised if he could 
find it to produce it. Therefore, he never found it; indeed, 
it was never in existence, because I submit that the record 
as a whole shows that the money was paid to Chesley and 
Passano direct by Soule. They went to the bank and 
cashed the check and divided it between them, Wardman 
having nothing to do with it. The record shows (R., 144) 

ey sought the Soule Company to sell the 
farm. The record discloses the fact that the description 
of the farm was furnished the Soule Company by Passano 
or Chesley (R., 140), and while, unfortunately, Mr. Soule 
was dead at the time testimony was taken, nevertheless, the 
son-in-law, Mr. Ashbridge, did testify (R., 143), and his 
testimony was that he saw and heard Mr. Chesley and Mr. 
Passano talking to his father-in-law, Mr. Soule, about the 
farm: that they talked to him about it, and that he thought 
at the time that Mr. Passano and Mr. Chesley owned the 
farm (R., 157) , that it was with him that Passano ar¬ 
ranged that should the prospective purchaser, Walker, com¬ 
municate with the office with an offer for the property, that 
he, Ashbridge, should communicate the fact by telegram to 
Passano: that Chesley and Passano were the ones who ne¬ 
gotiated with Walker in the presence of Ashbridge about 
the terms of the sale, about the amount that the farm 
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would be sold for, about the amount of commission to be 
paid the Soule Company, and it was not until after the sale 
was actually made to Walker and the transaction closed that 
he saw Wardman in connection with the matter at all, and 
Wardman says on this point thus (R., 211) : j 

Q. What interest had you in it if they w£re getting 
the commission out of the difference between the net 
proceeds of the farm and the trust? 

A. I naturally wanted to see it cleaned up, anyway. 

Q. You were interested? 

A. You think every time I do anything I do it for 
money ? 

As further evidence of the fact that Passano find Ches- 
lev owned this farm property under the agreement of ex¬ 
change, we find Chesley testifying on this point (R., 152) : 

Q. Is it not a fact that you and Mr. Passano took 
charge of it? (the farm). j 

A. No, sir. I tried to sell it. I asked Mi Passano 
to get somebody to put down there, if he cofild secure 
a man that would look after it for Mr. Warcjman, and 
he recommended a colored man. He stayed there un¬ 
til it was sold. 

I therefore confidently urge upon this Court! that the 
record in this case shows beyond a doubt that the real 
agreement between Wardman, Chesley and Passano was 
that Wardman would take the farm subject to this $10,000 
upon it; that Passano and Chesley could sell it for Ivhat they 
pleased and get out of it what they could; that hje, Ward- 
man, had no interest in the farm nor was he to jhave any 
interest except to get the second $5,000 note paid at ma¬ 
turity. We have therefore the agents of the plaintiffs, 
Chesley and Passano, secretly agreeing with the defendant, 
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Wardman, to take the property of the appellants subject 
to the encumbrance of $10,000 for their pound of flesh as 
payment for the noble deed accomplished by them in deliv¬ 
ering to Wardman this farm property. If this be so, then 
the identical question was decided by this Court in Forrest 
Vs. Wardman, reported in 40 App., on page 520. This 
Court in its opinion in that case, on page 52S, on this iden¬ 
tical point said, “what he (Wardman) did was to buy the 
services of the other parties' agent upon the terms above 
stated. That is to say, the services of the trusted and con¬ 
fidential agent of the other party to the exchange.” 

We have another fact in this case which is very singular 
and which further tends to prove our contention. We 
have Passano, admitted by all parties to be the agent of 
the appellants in the office of Chesley & Chesley, who, ac¬ 
cording to the contention of Wardman, was his agents. 
We have, if we take the claim of the defendants, the agents 
of both parties occupying the same office; both parties going 
to the defendant Wardman and negotiating with him; both 
parties making propositions to Wardman; both parties 
agreeing to gamble with Wardman on the transaction; both 
parties getting the exact commission to the cent; both par¬ 
ties together receiving $919.4G, an odd sum, which cannot 
be explained by Wardman or any person, except to say that 
this was the net amount received from the sale of the farm 
—the farm of the appellants—the farm entered into the 
transaction. 

The husband and father, Louis Maass, testifies (R., 194) 
that when he came to Washington, Passano introduced him 
to Chesley as his associate in the transaction, and that he 
then said that the agreement as to the commission with 
Passano would have to apply to Chesley likewise, which 
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was agreed to. So, as a matter of fact, the record shows 
that not only Passano, but Chesley, was the agent of the 
plaintiffs, at least, was pretending to act as th£ir agent, 
had the plaintiffs, believing that he was their agent, con¬ 
fiding m him and the information which he was acquiring 
from them in a confidential capacity, was conveyed to 
Wardman and used by him and Passano, with Wardman, 
for the purpose and benefit of Wardman and the agents, to 
the detriment of th^ir principal, the appellants. This Court 
has repeatedly held that under such facts the sale should 
be set aside, and parties placed in statue quo, at the instance 
of the aggrieved party. 

This Court upon that point, in Dahlgren et al. jvs. Story 

& Cobb, 39 App. D. C., 29, on page 33 of said opinion, 
said: 

“The agreement, therefore, between Cobb and Lehr, 
thus construed, places the defendants in the position 
of purchasers of property for which they were at the 
same time agents. Such a regulation has been uni¬ 
versally condemned and will not be upheld either on 
principles of justice or public policy. Assuming, how¬ 
ever, that the agreement was a mere guarantee, it cre¬ 
ated a relation between the defendants and Lehr an¬ 
tagonistic to the interest of plaintiffs, in that! defend¬ 
ants would naturally seek to secure the property at the 
lowest possible figure in order to minimize the prob¬ 
ability of their becoming liable to Lehr. The anta«-- 
onistic position of defendants to the interest of plain¬ 
tiffs, established by the joint arrangement with Lehr, 
is manifest by the subsequent assignments frbm Lehr 
to defendants of one-half of the profits to be derived 
from the resale of the property; the furnishing of one- 
half of cash deposit; the advancement by personal 



check of a portion of the purchase price, and the ad¬ 
mission that they receive one-half of the profits in ad¬ 
dition to the commission charged plaintiffs. 

The fiduciary relation established between the par¬ 
ties charged the defendants with the sacred trust which 
demanded of them a complete, open and frank disclos¬ 
ure to plaintiffs of every step taken in the transaction 
from the date of the creation of the agency until the 
transaction was finally closed. During that period de¬ 
fendants owed a duty to plaintiffs which forbade the 
placing of themselves in any attitude however profit¬ 
able, that would even appear to be antagonistic to the 
interest of plaintiffs without first having secured their 
consent after a full disclosure. The practice of real 
estate agents in concealing from their principals the 
conditions upon which contracts of sale are procured 
cannot be too severely condemned. The name of the 
actual vendee, the true consideration, and every detail 
employed by the agent in bringing the parties together 
should be promptly disclosed by the agent to his prin¬ 
cipal, and for failure to do so the courts will uphold 
the principal, not only repudiating the transaction, but 
in recovering loss sustained by him or profit secured 
by the agent. 

"In a case of this sort the issue of fraud is elimi¬ 
nated. ; Where an agent voluntarily places himself in 
a position antagonistic to the interest of his principal, 
the Court will not stop to consider whether any fraud 
in fact existed or was even intended, or whether the 
principal suffered loss. The principal has at his dis¬ 
posal the option of repudiating the entire transaction 
or of demanding and enforcing reparation for loss 
sustained, including commission.” 


19 

J 

In Rawlings vs. Collins, 36 App. D. C., 72, this Court, in 
its opinion on pages 76-77, says: 

“Where it appears that an agent in the s|le of real 
estate is acting for both parties and induced tjhe vendor 
to approve a contract for the sale of property to an 
undisclosed vendee, the whole transaction should be 

j 

scrutinized with the utmost care. Especially is this 
true where it subsequently develops that thejpurchaser 
is one of the chief officers of the agent corripany. It 
is the duty of an agent to disclose fully to hi$ principal 
every step taken by him in the transaction his prin¬ 
cipal s business. * * * The identity of the j purchaser 
and the true consideration should be instantly!disclosed. 
* * * The principal will be protected againsl any con¬ 
cealed undisclosed action on the part of tjhe agent, 
whereby the agent, or any one whom he secretly repre¬ 
sents, may secure an unfair advantage or occupy a 
position where a possible fraud might be perpetrated. 
The actual commission of a fraud in such a case is 
not necessary. If one of the parties has created a situ¬ 
ation affording an opportunity for its perpetration, 
whether fraud in fact existed or not, courts of equity 
will refuse to extend such party any relief.! This is 
especially true where the agent and the purchaser arc 
cither the same person or acting in collusion.” 

In Forrest vs. Wardman, 40 App. D. C., 520, this Court, 
in its opinion on page 530, says: 

“It would be a disgrace to the law if it were neces¬ 
sary to cite any authorities to show that a defendant 
who has been found to have secretly purchased the 
services of the complainant’s agent in effecting an ex¬ 
change of properties between the complainant and the 




defendant is legally and equitably responsible and 
liable to make good to the complainant whatever loss 

the complainant has legally or equitably sus¬ 
tained.” * * * 

In Fox vs. Patterson. 43 App. D. C., 4S4, this Court, in 
its opinion on page 493, says: 

That the Court below was justified in setting aside 
the contract of exchange there can be no doubt. Mr. 
Fox was and had been for some time the agent of Mrs. 
Patterson. The record shows that he possessed her 
confidence to a marked degree. She was relying upon 
him to represent her interests, and hers alone, and she 
had a right to assume that he would do so. He 
grossly betrayed his trust, and led her into a disastrous 
venture. Instead of serving her, as in duty and jus¬ 
tice he was bound to do, he was serving himself. When 
she and her daughter went to his office, neither Mr. 
W arren nor Mr. Albert was the owner of the Cali¬ 
fornia. An enforceable contract of purchase had been 
executed and a payment of $500 made thereon, under 
\v hich Early & Lampton and Fox were to become the 
real owners. Instead, therefore, of Mr. Fox being 
in a position to act solely in the interest of Mrs. Pat¬ 
terson, he had secretly assumed a position antagonistic 
to her. Such conduct cannot be too strongly con¬ 
demned, and where it has occurred, the principal may 
repudiate the entire transaction and enforce repara¬ 
tion for losses sustained.” 

In National Savings and Trust Company vs. Sands, 44 
App. D. C., 20, this Court says, on page 32: 

“The fiduciary relation established between the par¬ 
ties charged the defendants with a sacred trust, which 
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demanded of them a complete, open, and frank dis¬ 
closure to plaintiffs of every step taken in the trans¬ 
action from the date of the creation of the agency until 
the transaction was finally closed.” 

IF PASSANO AND CHESLEY HAD NO INTEREST 
IN THE FARM BY REASON OF EXCHANGE, 
APPELLANTS ARE NEVERTHELESS EN¬ 
TITLED TO RELIEF SOUGHT. 

First: There can certainly be no doubt that! Passano 
and Chesley, and both of them, were endeavoring to ac¬ 
quire for Wardman the best bargain that could b^ obtained 
in the transaction. 

Second: There can be no doubt from this record that 
Chesley and Passano were endeavoring in every way that 
they could to get a commission out of the appellants, and 
at the same time get what they could out of Wardman.' 
Considering these two propositions together r.nd by refer¬ 
ence to the record, they endeavored to get the appellants on 
the date that the final agreement was consummated to pay 
them a cash commission and then to pay them commission 
by note when it was found there was no cash to be paid. 
Young Maass, testifying on this point (R., 168), said: 

* * * So when they came to the closing up of the 
deal on the terms of the contract, we figured that 5 per 
cent of $25,000 would be $1,250. Inasmuch as we 
had comparatively little cash and only were to get $500 
difference, of course, there was not cash enough to 
pay that. So, Mr. Passano and Mr. Chesleyj in talk¬ 
ing of the matter, first suggested that we give a note 
reducing the commission to $500. 
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O. To give a note to whom? 

A. To them, to give a note, or rather for father to 
give the note. * * * 

Louis Maass, the father, testified (R., 190) : 

* * * They then said they would drop their commis¬ 
sion if we only would conclude the deal, as it would 
make a big difference to them on account of the adver¬ 
tisement they would get in connection with the trans¬ 
action of such a big deal. * * * 

Chesley testified that Passano asked for the commission, 
not he (R., 255), and that since they were not willing to 
pay Passano any commission on the basis of the trade, that 
he, in their presence, offered to pay Passano half of his 
commission. Passano did not testify at all in the case. 
The record shows (R., 141) that appellants' counsel issued 
a subpoena for Passano, but that he did not respond to it 
and he was unable to get him in Court. The defendants, 
in taking their testimony, did not subpoena him, and, so 
far as we know, made no effort to get him. The record 
does show, however, that just after this transaction (just 
when is uncertain), Passano became the manager for 
Wardman and was the manager for Wardman for a very 
considerable time thereafter (R., 209). So that we have 
a case where these two men, Chesley and Passano, were 
acting as the confidential agents of the appellants, were get¬ 
ting them all the information that could be obtained from 
them; in fact, getting their expression and opinion as to 
the property, what the best deal was they would make, 
what they had in mind as to values, etc., and taking this 
information to Wardman, thereby giving Wardman an op¬ 
portunity to take advantage of this secret information. 
Wardman at the same time admits that he knew that Pas- 
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sano was the agent of these people, although he denies that 
Chesley was. 

Now, if Wardman knew that Passano was the agent of 
these people and at the same time Wardman was endeavor¬ 
ing to make a deal, according to his testimony, for the pur¬ 
pose of giving Passano and Chesley an equal opportunity 
of making a commission, surely, under the law and authori¬ 
ties, the Court will find that Wardman was colluding with 
Passano, the admitted agent of the appellants, and colluded 
in a way to assist Passano financially, by giving him all the 
commission he could obtain for him, in return for Passano’s 
services to Wardman in giving to Wardman what secret 
information that Passano had and endeavoring to get for 
Wardman the best bargain that could be obtained. It 
seems to me that the language used by this Court in decid¬ 
ing Forrest vs. Wardman, 40 App. D. C., when it said: 

“It would be a disgrace to the law if it were necessary 
to cite authorities under facts like these in support of 
the position of the Court to set aside a transaction like 
this, under these circumstances.” 

We can, however, cite a number of authorities dside from 
this Court's decision, and we can start with the Supreme 
Court of the United States, when that Court, speaking 
through Mr. Justice Harlan, in delivering the Opinion of 
the Court in Robertson vs. Chapman, 152 U. S., 673, quot¬ 
ing from page 6S1 of the opinion, says: 

“He was precluded by the position voluntarily as¬ 
sumed by him from taking advantage of his jprincipal, 
or from dealing with the property committed to his 
care in any other capacity than as an agent, he was 
bound to subordinate his own interests to those of his 
principal. He could not directly or indirectly become 
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the purchaser and maintain any title thus acquired as 
against his principal; for in so purchasing, his duty 
and his interest would come in conflict. If an agent 
to sell effects a sale to himself, under the cover of the 
name of another person, he becomes in respect to the 
property, a trustee for the principal, and, at the elec¬ 
tion of the latter, seasonably made, will be compelled 
to surrender it, or if he has disposed of it to a bona 
flde purchaser, to account not only for its real value, 
but for any profit realized by him on such re-sale. 
And this will be done upon the demand of the prin¬ 
cipal, although it may not appear that the property, at 
the time the agent fraudulently acquired it, was worth 
more than he paid for it. The law will not in any 
case impose upon the principal the burden of proving 
that he was in fact injured, and will only inquire 
whether the agent had been unfaithful in the discharge 
of his duty. While his agency continues he must act 
in the matter of said agency, solely with reference to 
the interests of his principal. The law will not per¬ 
mit him, without the knowledge or assent of his prin¬ 
cipal, tq occupy a position in which he will be tempted 
not to buy the best he may for the principal.” 

A very interesting case, well reasoned and considered by 
the Court, is the case of Henninger vs. Heald, 52 N. J. Eq., 
431, on page 439. Of this opinion the Court said: 

“Since the proof shows that some of the considera¬ 
tion money passed to Heald, and since I find that he 
entered into a corrupt agreement with Taylor, the 
agent of Henninger, it is proper that I should also find 
that he is liable to account to Henninger for so much 
of the consideration money as he received. Although 
a party with notice of a fraud cannot take title directly, 
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but may take such title at the hands of an! innocent 
third person, yet, if he himself has participated in the 
fraud, or was acting in the capacity of a trustee, then 
lie will be held liable, notwithstanding th^ title be 
purged of the fraud as to strangers.” 

Citing Ollives vs. Platt, 3 Howard, 401. 

May vs. LeClaire, 78 U. S., 217-239. 

This is authority for the position that if Chesley and 
Passano entered into a corrupt agreement to injure the 
principal, the appellants, then the transaction should be set 
aside at the instance of the appellants. See also Healy vs. 
Martin, GS N. Y. Sup., 413. j 

THIS TRANSACTION SHOULD BE SET ASIDE 
BY THE COURT BECAUSE THE WHOLE 
THING IS A FRAUD FROM THE TIME THAT 
THE CONTRACT WAS SIGNED BY SWART- 
ZELL, RHEEM & HENSEY TO THE SALE OF 
THE APARTMENT HOUSE UNDEk THE 
TERMS OF THE TRUST. j 

This whole record, we contend, presents a case of fraud, 
fraud of such gross character that the Court will not toler¬ 
ate it for a moment. It shows, to begin with, that Swart- 
zell, Rheem & Hensey exchanged certain houses on Kil- 
bourne Street for vacant property, a part of which was 
used to build this apartment house (R., 17). In the first 
place, Wolfe testified that he paid cash to Sturdevant, from 
whom he purchased the property (R., 150), but the Court 
will see that, on cross-examination, it was shown that he 
got the money from a trust which was simultaneously 
placed on the houses with which to pay the purchase price 
to Sturdevant for his property (R., ICO). Wolfe, and 
Swartzell, Rheem & Hensey claim that these houses were 
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worth $9,000.00 apiece, and that Swartzell, Rheem & Hen- 
sey claim that they turned the unimproved property ac¬ 
quired by them from Wolfe over to Wardman at 
$31,000.00, this being the price that they claimed to have 
paid Wolfe for it at the exchange, put I respectfully invite 
the Court s attention to the testimony as to the value of 
these properties obtained from a very, very unwilling wit¬ 
ness (R., 208), in which it is disclosed that the houses were 
worth not over $0,250.00 gross. We also invite the Court’s 
attention to the record (R., 75, 70) showing how Swartzell, 
Rheem & Hensey were manipulatng these trusts upon the 
property, and as a reason, why were they so anxious to 
establish the value at $9,000.00 each. The record also 
shows that in this original exchange between Wardman, 
Swartzell, Rheem & Hensey, Luther Swartzell, Gorman 
and Wolfe, that there was a deed of trust placed upon these 
nine houses, but while I endeavored earnestly to get testi¬ 
mony in the record as to who actually owned the trusts and 
how much actually passed in the transaction involving the 
trusts, 1 was unable to get any definite information on the 
subject, for the payee in the note, Henry L. Lewis, was put 
on the stand by appellants' counsel (R., 187, 88). He said 
he got not a cent of money and knew nothing about the 
transaction, and that he acted as a straw man. The maker 
of the note, D. F. Hankin (R., 191), says that he acted as 
a straw man in the matter. The other side did not see fit- 
to produce evidence to prove who was the correct party; 
u ho actually loaned the money, and how much was actually 
loaned. The record shows (R., 75) that Andrew M. Curry 
conveyed the property to Swartzell, Rheem & Hensey, trus¬ 
tees, on November 1 , 1916, securing a first trust of 
$✓,500.00 on each of these lots, and a second trust of 
$500.00 on each lot. Mr. Curry was called bv the appel- 


27 



lants as a witness (R., 184), and his testimony shows con¬ 
clusively that he never owned the property and wks acting 
as a straw man for someone. Who the real owners of the 
houses were at the time of the controversy and who actu¬ 
ally took the houses in the exchange is not shown, for the 
record shows (R., 76) that they were transferred in this 
four-cornered transaction to Wolfe, and one minute there¬ 
after transferred to Daniel F. Hankins, who, as I have 
shown, according to the record, says he was a straw man 
and never owned them. 

The farm, according to the contention of the other side, 
was sold to W. B. Walker (R., 249) and conveyecl to him 
in February, 1911, and we find Walker testifying very 
stroncflv for the defendants, and the admission of Ward- 
man that he had Walker in Virginia, looking up witnesses 
in his interest in this law suit (R., 210-211). We have 
Walker testifying that he had no feeling against Maass, ex¬ 
cept that Maass insulted him. Yet we have evidence (R., 
245) showing that after he was insulted by Maass he writes 
him a postal card, which we submit for the consideration of 
the Court, as showing the deliberate desire to! mislead 
Maass to put Walker on the stand. 

We also have the sworn statement of Bones, in his origi¬ 
nal answer, admitting that he and Wardman still owned 
this apartment house (R., 23). We have the testimony of 
Hensey that the firm was at the time he testified making 
returns of the rents to persons other than Wardman and 
Bones. Bones thereafter asked permission to amend his 
answer, claiming that he was mistaken in his former an¬ 
swer. The record shows the apartment house to have been 
transferred from Wardman and Bones on the 3d of Octo¬ 
ber. 1912 (R., —) to one Allen McLane Abert. but when 
Abert was placed on the stand by appellants' counsel (R., 


184) lie says that he has no income and no means but his 
salary; that his position is that of a clerk in a cigar store 
at 1404 G Street N. W. He declined to state the amount 
and admits he was a straw man in some transaction with 
reference to the Rochester apartment house, and was not 
the owner thereof, and had never been. When his atten¬ 
tion was directed to the second trust upon this property 
given by him, secured by his note for $7,500.00, the 18th 
of November, 1912, he admits frankly that he did not re¬ 
ceive any of this $7,500.00 and simply signed this for some 
other person. 

So that the owners of the apartment house at the time 
this suit was hied is still a veiled mystery. It was so easy 
for the defendants to have shown that the owner of it was 
in fact other than Harry Wardman. But we submit as a 
fact that the hrst answer of Bones was true and that Harry 
Wardman did own the apartment house at the time of the 
filing of this suit, and at the time of the taking of the testi¬ 
mony of several witnesses therein. We also have Swart¬ 
zell, Rheem & Hensey declining to renew the trust for 
Maass and writing Maass a letter giving as a reason for 
their refusal that the owners of the greatest amount of the 
trust of $50,000 was an out-of-town institution who did 
not desire to further have its money invested in deeds of 
trust on apartment houses (R., 91). This statement was 
false, and admitted by Hensey of the firm of Swartzell, 
Rheem & Hensey to be false. He tried to explain it away 
(R., 92 ) by saying that there was some mistake about the 
matter, that the largest known holder was the Pennsylvania 
College, who held $0,000.00. At the same time he admits 
that the institution, the Pennsylvania College, took the same 
$0,000.00 under the new trust to Harry Wardman. We 
have Swartzell, Rheem & Hensey advertising the property 
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for sale, one-third cash, balance in one and two years, and 
a deposit required of $1,000.00 on date of sale. (R., —.) 
Hensey of this firm, while on cross-examination, said that 
Wardman did not pay anything cash at the time he pur¬ 
chased the property, and he further admits that he took 
back the deed of trust from Wardman upon thisi property 
for the same amount upon the payment of 1 per cent com¬ 
mission, securing practically the identical people in the iden¬ 
tical amounts, the only difference in the two trusts being 
that in the latter trust Rheem, one of the trustees in the 
former trust, was dead, and a new trustee named in his 
place. The record further shows (R., 182, isi) by the 
testimony of the Presidents of all the leading trust com¬ 
panies in YV ashington, that building loans on apartment 
houses were made by their institutions, and that they charge 
by way of commission for making them in sums varying 
from 1 to 3 per cent. We therefore submit tljiat if the 
proposition in question was a legitimate one, why did Harry 
Wardman pay Swartzell, Rheem & Hensey 10 per cent for 
making a loan and 10 per cent increase over the real value 
of the land, or, in fact, why did he pay Swartzell, iRheem & 
Hensey 20 per cent for financing this matter for him, when 
he could have gone to any Trust Company-in Washington, 
with a legitimate proposition, and procure the money upon 
the payment of from 1 to 3 per cent? 

Upon a careful study of the whole record in this case by 
the Court it will be found that the whole thing is a fraud 
from the beginning to the end, and that Wardman, Swart¬ 
zell, Rheem & Hensey, Chesley and Passano all knjew when 
this deal was made that a fraud was being perpetrated upon 
the appellants; that even had there been fair value given 
the Maass' for the farm by way of their equity in the 
apartment house (which was not so, we submit), they were 




defrauded because they all knew that it was within the 
power of Swartzell, Rlieem & Hensey to refuse to renew 
the loan when it matured, which they undoubtedly intended 
to do, and I think it is a fair argument to say that there 
must have been some arrangement or agreement by Swart¬ 
zell, Rlieem & Hensey and Wardman by which they refused 
the renewal of this loan, at the instance or request of Ward- 
man, knowing that the loan could not be procured anywhere 
else (because of the loan being of the full value of the 
property), thereby causing the sale of the property, repur¬ 
chased by Wardman, and a wiping out of the interest of 
any victim who may have fallen in the hands of Wardman 
or his agents before the loan itself actually became due. in¬ 
deed, we have in this case all of the notes given and secured 
under the trust of $50,000, guaranteed by Wardman. This 
guarantee did not appear anywhere of record, it not being 
in the trust recorded (R., S6). The appellants knew noth¬ 
ing of this guarantee or they would not have made the deal 
(R., 200). Wardman admitted that he did not tell them; 
his agents say they knew nothing about it, and therefore 
could not have told it. Wardman says that he told them it 
could be renewed upon the payment of $10,000 on the prin¬ 
cipal, but he did not tell them that it could not be renewed 
under any terms without his consent because of his guar¬ 
anteed endorsement on the notes. He did not tell them 
that the property itself was not all of the security that 
Swartzell, Rlieem & Hensey had upon this loan, and his 
failure to tell them. I submit, under the circumstances, was 
fraud in law and sufficient of itself to set aside this trans¬ 
action, irrespective of the other fraud with which the whole 
record is teeming. In support of this legal contention we 
submit to the Court for its consideration the well-known 
case of Stewart vs. Wyoming Cattle Range Company, 128 
U. S., 323. We quote from the syllabus: 
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Silence as to a material fact is not necessarily, as 
matter of law, equivalent to a false representation. 
I>ut if, with intent to deceive, either party to a contract 
or sale, conceals or suppresses a material falct, which 
he is in good faith bound to disclose, this is evidence 
of an equivalent to a false representation.'’ 

See also Tyler vs. Savage, 143 U. S., 79: 

"The suppression of a material fact, which a party 
is bound in good faith to disclose, is equivalent to a 
false representation.” 

The Court also said on this point in 23 Wall., |420, 457, 
with language so apt of the principal that I quote it, thus: 

“Honesty of purpose prompts frankness |of state¬ 
ment. Concealment is indicative of fraud.’”! 

We therefore submit that fraud has been established be¬ 
yond a question of doubt. The whole record is filled with 
the grossest kind of fraud, that these people were led into 
a pen and slaughtered, and when they appealed tb the de¬ 
fendant Wardman for mercy he replies to therd, saying, 
among other things: 

“It is very evident in my mind that you ;jre ready 
to eat out of my hands, and as I have said, you are old 
enough to know better. However, whenever you are 
ready to pay off this $50,000 first trust mortgage and 
all back taxes (second trust) in accordance with what 
we think is right, and not what you think is right (be¬ 
cause now is the time when you really should have no 
consideration), then at such a time we will probably 
give you the necessary assistance, but untilj you get 
your new loan and the money to straighten up these 
matters, I wish you would not write me any 'fiiore let¬ 
ters.” 

' I 

| 

• ! 
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Is it not apparent to the Court that when this heartless 
letter was written by Wardman he well knew that it was 
impossible for the Maasses to obtain this loan upon that 
apartment house as security? That he was playing with 
them in the same manner that a half-grown kitten plays 
with a mouse which its mother has stunned and given to it, 
and apparently he, Wardman, enjoyed the position of gloat¬ 
ing over the misfortune of these poor unfortunate people 
who had been led into this trap and were about to be sac¬ 
rificed. 

As further evidence of Wardman’s attitude in the matter 
he writes further (R., 171) : 

“Your letter of December 2nd received, and with 
reference to discounting your second trust notes, would 
say it is very evident that you take me for a ‘damn 
fool.’ ” 

The question of the authority of the Court in a case like 
this and the amount of judgment to be entered in favor of 
the appellants have also been disposed of by a former de¬ 
cision of this Court, to wit, Forrest vs. Wardman. I shall 
not undertake to argue the law on those points in this brief 
for that reason. 

FOR WHAT AMOUNT SHOULD JUDGMENT BE 
ENTERED FOR THE APPELLANTS? 

The Court having decided in the Forrest vs. Wardman 
case that the amount for which judgment should be entered 
was for the actual value of the property which had passed 
out of their hands, and according to the contentions of the 
defendants in this case that the farm had been sold, the 
question to be argued is, what was the actual value of the 
farm when it was delivered by the appellants to Hobbs in 
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this exchange ? Ihe record shows upon this point, accord¬ 
ing to the testimony of Louis Maass, the father, that it was 
worth $25,000 (R., 193), and he itemizes the way at which 
ne ariives at that valuation. Wardman, in his tjestimony, 
concedes (R., 215) that the farm itself, without cjny of the 
personal property, was sold to Hammond of Richmond for 
$14,500.00 or $14,000.00, it seems uncertain \Hiich, all 
cash. Walker claims to have received for the! personal 
propeity (R., 240) $1,500.00, but no books were produced 
or kept or submitted. He also admitted that he sbld about 
$300.00 of personal property during the year, anil that he 
lost three hoises, one horse valued, in the father'^ estimate 
at $500.00. The defendants themselves, in their Advertise¬ 
ment of the property when they sought to sell it after the 
exchange, claimed that they had received an offer of 
$3,000.00 (R., 142) for the lumber on the property, and 
they also claimed that the personal property was worth 
more than $5,000.00. They say in that advertisement that 
the property had been held for $25,000.00. They say it is a 
great bargain at $15,000.00. That Maass considered they 
were getting $25,000.00 for the property is shown by the 
testimony (R.,168) when they were figuring the coijnmission 
$25,000.00. We submit that under the whole record in 
this case, that the property was worth as a whole at!the time 
of the exchange $25,000.00, and we respectfully a<jk of the 
Court for a reversal of this cause, with a findiiig of the 
value of the appellants' farm with the personal property 
thereon at $25,000.00, and that a decree be given them for 
that amount, less whatever sums of money they received 
from the apartment net, and less whatever sum wjas actu¬ 
ally paid them in cash in the exchange. 
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THIS APPEAL SHOULD NOT BE DISMISSED, 

WE SUBMIT. 

Counsel have submitted a motion to dismiss this appeal 
without a hearing on its merits. 

(a) As to the First Motion that the Evidence 
Filed is in Violation of Rule 5 
of this Court. 

In the appellees brief in support of this contention, 
page ;> thereof, counsel seem to rely upon the fact that I had 
the questions and answers of my cross-examination of Mr. 
Wardman appear m the record at considerable length. If 
the Court will but glance at the record in this case they will 
find that while the decree of the lower Court dismissing my 
suit was entered on May 11, 1915, and that while I served 
counsel for appellees with my statement of evidence in the 
case on June 14, of the same year, and filed originals thereof 
with the Court in proper form, the statement of evidence in 
this case was not signed until February, 1917, practically 
two years thereafter. By reference to the record and my 
affidavit, which was made a part of same (R., G4), you will 
find the reason for this long space of time intervening, and 
it will show you that I did everything in my power to settle 

the statement of evidence, and for the Court of Appeals to 
hear this case. 

I was as diligent as I could possibly be in every instance, 
but Mr. Brandenburg would consent to nothing, agree to 
nothing, although we spent day after day with Mr. Justice 
McCoy endeavoring to settle the statement of evidence and 

agree on a narrative form of the testimony, which we were 
unable to do. 

My cross-examination of Mr. Wardman, I felt, and now 
feel, entitles me to a reversal in this case alone, and is neces- 






35 


sarily very important, and I could not have presented to 
the Court, so that the Court could see exactly \jvhat took 
place, and what the testimony was, except by questions and 
answers as they appear in the record, which, asj I under¬ 
stand, is allowable under Rule 5 of this Court, which pro¬ 
vides : 

* * <( all parts not essential to the decision of the 
appeal being omitted, and the testimony of iwitnesses 
being stated only in narrative form, save that!, if either 
party desires it, and the Court or Judge so directs, any 
part of the testimony shall be produced in the exact 
words of the witness.” 

In view of the fact that after an effort of two!years on 
my part to have Mr. Brandenburg agree to having the testi¬ 
mony in narrative form, and his refusal to agree to any¬ 
thing except the interpretation of the testimony placed upon 
it by him, which I contend was unfair, I put in the Record, in 
several instances, the testimony, word for word, iince this 
was the only way on earth that I could get the case 
in this Court on appeal, and even now in many, |nany in¬ 
stances, I gave way to Mr. Brandenburg”s interpretation of 
what the several witnesses said in order to settle the state¬ 
ment of evidence and have your Honors pass on the merits 
of the case. 

1 | 

Realizing that Mr. Brandenburg was endeavoring by 
every possible means to avoid this Court hearing this case 
on its merits, I anticipated that some such motion would be 
made by him in the Court of Appeals, and I made a motion 
in the lower Court (R., 71-72) asking Judge McCoy to put 
into the record a statement to the effect that it was neces¬ 
sary to have the record in the form in which it was in order 
for your Honors properly to pass upon the merits of this 
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case, or an order or statement similar in language to that 
signed by Mr. Justice Stafford in the case of Early and 
Lampton vs. Sands, entitled, in this Court, National Sav¬ 
ings and Trust Company vs. Sands, being No. 27S3 in this 
Court, and in consideraing this motion the learned Justice 
below wrote in an order denying that motion his reasons 
for denying it (R., 75), claiming that under Rule 5 of this 
Court, which I have quoted above, the statement of evi¬ 
dence was proper in this case, and, therefore, it was not nec¬ 
essary for him to write specifically in the statement of evi¬ 
dence the language asked of him by me to be incorporated 
therein. 

I respectfully submit that I should not be deprived of my 
right to a hearing of this case in this Court upon its merits, 
and that the motion should be denied. 

( b ) As to the Second Proposition that Notice Was 
Not Given Him of Extensions of Time 
for Settling the Statement of 
Evidence and Filing the 
Transcript. 

In answer to this contention appellees' counsel admits 
that I submitted to the Court, and served him with my 
proposed statement of evidence, in less than a month after 
the decree dismissing the bill had been signed. (See page 2 
of appellees' motion and brief filed herein.) It is true, as 
shown from the record, that the decree dismissng my bill 
was signed on the 11th day of May, and on the 14th day of 
June I submitted to the Court my statement of evidence, 
and served Mr. Brandenburg with a copy thereof. It was 
not necessary under Rule 5 to obtain any further order ex¬ 
tending the time of filing the statement of evidence, but it 
was necessary to obtain an order from time to time for 


filing a transcript of record, and I in each instance obtained 
an order as to both for convenience and in order to avoid 
any contention on the record. By reference to the record 
it will be seen that this matter was before the Coikrt for a 
period extending over months and years, during which time 
the Court would fix a date from time to time, usually one 
during each month, requiring opposing counsel tq appear 
before him in an effort to settle the statement of evidence 
and to get us to agree, with the Court’s assistance, on a 
pioper interpretation of the language of the respective wit¬ 
nesses in order to shorten the record for your Honors’ con¬ 
venience, and to give you the testimony in narrative form. 
During these various hearings, when my time for filing my 
transcript was getting close, I would suggest to tlje Court 
(Mr. Justice McCoy), that it would be necessary t<j> extend 
my time, since I would be unable to comply with the Rules 
of the Court of Appeals otherwise, and the Coudt would 
simply say in effect, “Yes, of course, you will have to have 
a fuither extension of your time, and if you will!prepare 
the order I will sign it. Mr. Brandenburg being^present 
at these hearings, and in accordance with this understand- 
ing, J would present in each instance, before my time actu¬ 
ally expired, an order to the Court for its signature, and it 
w|as in each instance signed without question. 

| 

The record will show in each instance that the order ex¬ 
tending the time read “upon sufficient cause shown lit is by 
the Court,” etc. 

The Court by signing the various extensions in the lan¬ 
guage above quoted, as each order reads, must have felt 
that sufficient cause had been shown the Court to expend the 
orders, or he would not have extended them, and Mr. Bran¬ 
denburg having notice in each instance of the fact that when 
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orders were presented to the Court for an extension of time 
the Court would sign them. 

I do not understand, however, that any notices were re¬ 
quired under the rules of the Supreme Court of the District 
of Columbia, since Rule 48, page 39, of the Rules of that 
Court, provides, with reference to this subject: * * * “The 
bill shall be submitted to the Court within 38 days after 
judgment shall have been entered, unless the Court shall, 
for cause shown, extend the time.” 

This Court in the case cited by my opponent, to wit, the 
case of Murphy vs. Gould, 39 D. C. App., 363, said, in deal¬ 
ing with the question here, in its opinion by Mr. Chief Jus¬ 
tice Shepard, beginning with the last paragraph on page 
366, “Its presentation to him within the time is all that coun¬ 
sel can do. In case of disagreement the bill can only be 
settled by the Justice who presided at the trial, because he, 
alone, could have the necessary knowledge to enable it to 
be correctly settled under such circumstances.” In this same 
case, in dealing with the question of whether or not notice 
should be given, this Court, on page 36S of its opinion, 
stated: “In a recent case where a motion was made in this 
Court to strike out a bill of exceptions that had been settled 
within 38 days, although notice had not been given within 
the proper time to opposing counsel, we denied the motion 
intimating! in so doing that the failure to give the required 
notice might be waived by the trial Justice for reasons satis¬ 
factory to himself.” 

In this case even had notice been required (which I sub¬ 
mit was not necessary under the rule), the Court signed the 
orders extending the time upon sufficient cause shown under 
the circumstances that I have related above, the Court 
'knowing that I was doing all I could to have the bill of 
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exceptions settled, that the Court itself was endeavoring to 
settle it, and its failure to settle it within the limit allowed 
me, could not, and should not, deprive me of my right to 
appeal the case, and the Court, therefore, very properly ex¬ 
tended my time from time to time, until the Court finally 
did settle the statement of evidence, and I am her; in this 
Court now asking your Honors for an opportunity to pre¬ 
sent this case to you on its merits. 

Respectfully submitted, 

W. Gwynn Gardiner| 

Blaine Coppincer, 

Attorneys for Appellants. 
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Louis Maass, et al., 

vs. \ 

Harry VVardman, et al. 


BRIEF OF APPELLEES. 


STATEMENT. 

The appellants, termed plaintiffs herein, owned aj farm in 
Virginia alleged to contain 230 acres. Early in the year 
1909 they listed the same for sale with L. D. Pisano, a 
real estate agent engaged in the sale of farms, at a price 
according to their statement now made of $25,000. which 
covered as well the personalty. Passano at the time had 
offices in the Westory Building in this citv but meeting 
with misfortune, being in debt and in arrears for his rent, 
his telephone disconnected, he was invited by the' firm of 
Chesley & Chesley because of his misfortune, to use part of 
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an unoccupied room in their building, without rent, until 
he could better his condition. Passano moved his effects 
to the Chesley Building and remained there several months 
during which time he asked the Chesleys whether they had 
any property that could be traded for this farm. The Ches¬ 
leys who then had for sale the Rochester apartment house 
(which was semi-fireproof and contained 28 apartments) 
owned by the defendant Wardman. discussed the matter 
with Passano and finally submitted the question of a trade 
to Mr. Yl ardman. The building at the time was not quite 
finished. Passano also took up with his client the question 
of such trade and meeting with their approval, he with their 
acquiescence, stated to Chesley and as indicating the value 
of the farm, that they could raise on it $15,000 by way of 
a mortgage. When this information was communicated 
to Mr. W ardman he advised them that he would undertake 
the exchange provided this amount could be borrowed on 
the farm. During the course of the negotiations the Maass' 
advised Passano that they were unable to raise $15,000 but 
could raise $10,000 on the farm. After the negotiations 
began Chesley introduced Passano to Wardman. 

Mr. Maass, Sr., and his son Herbert, visited the apart¬ 
ment house and also the office of Swartzell. Rheem & 
Hensey, who were the rental agents of the apartment house. 
W ardman also examined the farm with the result that an 
agreement was finally drafted by Maass. who Chesley un¬ 
derstood to be a lawyer, on October 4. 1910. Passano repre¬ 
senting the plaintiffs and Chesley representing Wardman 

U , nde ”f h k was a ? reed th *t the farm with the personalty 
should be conveyed to Wardman upon which a mortgage 

was to be placed by Maass in the sum of $10,000, the pro¬ 
ceeds of which Wardman was to receive. In return the 
ochester apartment house was to be conveyed to them 
subject to a first trust of $50,000 held by the finn of Swart- 


i. 
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zell, Rheem & Hensey, and a second trust in the sum of 
$5,000 in favor of \\ ardman. Wardman was alio to pay 
off an existing mortgage of $1,000 on the farm and to turn 

over to Mrs. Maass the sum of $500 in cash, i (Pltfs 
p. 151.) | 

As the farm would not stand a mortgage of $ id,000 and 
the Maass being unable to raise that amount, a new agree¬ 
ment was drawn up on October 11, 1910, under which the 
farm and personalty was to be conveyed to Wardman sub¬ 
ject to a first trust of $6,000. which was to be placed upon 
it by the Maass, the proceeds of which were to go tjo Wa~d- 
man and a second trust in the sum of $4,000 to jbe made 
by the person taking title to the farm, the note! secured 
thereby being in favor of Mrs. Maass. In rejurn the 
Rochester apartment house was to be conveyed to the Maass 
subject to a first trust of $50,000 held by Swartzell| Rheem 
& Hensey and a second trust of $9,000 in favor of Ward- 
man. the $4,000 note in favor of Mrs. Maass secured on 
the farm to be deposited with two trustees to lie!held as 
collateral security for the payment of the second trust note 
of $9,000 secured on the apartment house. Wardrkn was 
also required under this agreement to pay off an existing 
mortgage of $1,000 secured on the farm and give Mrs. 
Maass $500 in cash. (Pltfs., p. 155.) 

1 he plaintiffs finding themselves unable to raise! $6,000 
by way of a mortgage on the farm, Wardman finally agreed 
to make the trade provided they raise $5,000 on the farm 
which they succeeded in doing. Under the new arrange¬ 
ment the farm was to be conveyed to Wardman subject to 
the first trust of $5,000, of which he was to receive the 
proceeds and a second trust of $5,000 secured by iiote in 
that sum which was to be in favor of Mrs. Maasi The 
apartment house was to be and was in fact conveyed to 
the Maass subject to a first trust of $50,000 and a second 



trust of $10,000 instead of $9,000 as contemplated in the 
written agreement, in favor of Wardman, and the second 
trust note of $5,000 on the farm in favor of Mrs. Maass, 
to be held by trustees as collateral security for the payment 
of the $10,000 second trust on the apartment house. Other¬ 
wise the agreement of October 11, 1910, was to remain in 
full force and effect, though it was not reduced to writing. 

When the first payment under the second trust on the 
apartment house fell due on November 20. 1910. Maass 
failed to pay the same promptly and Wardman granted him 
an extension of time. Maass failed to pay the interest on 
the first trust, amounting to the sum of $1,375. which be¬ 
came due on the apartment house on January 26. 1911. The 
amount turned over to Swartzell. Rheem & Hensey in pav- 
ment of this interest was short over seven hundrel dollars, 
and Maass asked them to advance out of the rents not yet 
due a sufficient sum to make good the deficiency. This they 
declined to do. After various communications back and 
forth Swartzell. Rheem &• Hensey finally notified Mrs 
Maass on March 31, 1911. that unless this interest was 
paid they would be obliged to foreclose the trust on the 
apartment house. It was thereafter paid. 

The taxes on the apartment house which fell due in the 
month of May, 1911, were not paid until long overdue, 
namely on July 26, 1911. The taxes, amounting to $575, 
which became due and payable in the month of May, 1912. 
were never paid by Maass. 

In the early part of 1912 Maass took up the question of 
securing a renewal of the first trust of $50,000 on the 
apartment house, but Swartzell. Rheem & Hensey declined 
to consent to such renewal. Prior to the maturity of this 
trust of July 26, 1912, Maass wrote to Swartzell, Rheem & 
Hensey requesting that the payment of both principal and 
interest under the first trust be postponed to August 15. 
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1912, at which time he gave assurances the sam£ would be 
paid. W ai dman, who was guarantor upon these first trust 
notes, consented to this extension as did also Swartzell, 
Rheem & Hensey, the holders of the notes. On August 13, 
1912, notwithstanding the assurances of the plaintiffs that 
the principal and interest of the first trust would |be paid on 
the 15th, Maass notified Swartzell, Rheem & hensey that 
the matter was off, whereupon the property was thereafter 
sold by the trustees under the deed of trust and! bought in 
by Wardman for the sum of $54,000. 

During the ownership of the apartment house by Maass, 
he stated to various parties that it was a very profitable in¬ 
vestment for his family, the net income according to his 
written and verbal statements being in excess of $5,000 
per annum and that the farm was of no value and he had 
stung Wardman in the trade. It also appears from his 
testimony that various statements made by him by way of 
letter and otherwise according to his admissions! npon the 
stand, were not true. The bill charges fraud and collusion 
both on the part of Mr. Wardman as well as Swartzell, 
Rheem & Hensey in refusing to renew the first trust on 
the apartment house and in foreclosing that tjrust. that 
Chesley and Passano represented Wardman, while purport¬ 
ing to represent them, and also misrepresentation^ made at 
the time o± the trade as to the value of the apartnient house 
and the income therefrom. 

After hearing, the bill was ordered dismissed and an 
appeal taken as to the defendants Wardman and Bones. 

Motion to Dismiss. 

The appellees herein, hereinafter termed defendants, 
moved this Court to strike the statement of evidence from 
the record and dismiss the appeal herein upon tin If.-.’Vwin ■ 
grounds: 












6 


First, lhat the statement of evidence filed herein violates 

rule V (5) of this Court requiring the said statement to be 

in narrative 10 m, since the said statement incorporates the 

cross-examination of one oi the defendants substantially in 

* 

full by way of ;question and answer without authority of the 
Court. 

Second. That various orders extending the time to settle 
the statement of evidence and file the transcript of record 
in this Court were secured by appellants, without notice to 
appellee as required by the rules of this Court and of the 
Supreme Court of the District of Columbia. 

The consideration of the foregoing motion was by order 
of this Court post]x>ned to the hearing upon the merits. 

Argument on Motion. 

For the purpose of showing what would appear to be a 
flagrant disregard of what we conceive to l>e the rules of this 
and of the trial Court, there has been incorporated into the 
record, the docket entries subsequent to the decree dismissing 
the bill (pp. 79-81), as well as all motions and notices of 
hearings having for their purpose the extension of time to 
settle the statement of evidence and of filing the transcript 
of record (p. 77). 

I. 

On May 11, 1915. the trial Court signed a decree dismiss¬ 
ing the bill, from which the present appeal is being prose¬ 
cuted (p. 52). On June 14. 1915. the plaintiff filed in the 
trial Court what purported to be a statement of the 
evidence required on appeal (p. 53). The said statement 
so filed being incomplete, the defendants filed a counter¬ 
statement of evidence on July 26. 1915. On July 28. 1915. 
the plaintiffs moved to strike out the said counterstatement 
of evidence as being contrary to the rules (p. 55). and on 
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January 4, 1916, gave notice of the purpose of calling up 
said motion for hearing (p. 59). The said motion was 
thereupon heard and after considering the matter the Court 
on January 28, 1916, filed an opinion holding that the filing 
of a counterstatement was improper practice a;nd in lieu 
thereof held that specific objections should be jinterposed 
thereto by the opposing party (p. 59). Thereafter, to wit, 
on March 24, 1916, the defendants filed detailed 4nd specific 
objections to the statement of evidence theretofore filed by 
the plaintiffs (p. 80). The plaintiffs instead o^ accepting 
or opposing the objections so interposed by the defendants 
in accordance with the opinion of the Court below, as it 
was their duty to do, did in the month of June, }916, file a 
new statement of evidence accepting and incorporating 
therein many of the references contained in the objections 
interposed by the defendants and also much additional mat¬ 
ter not contained or referred to in the original j statement 
of evidence or in the objections interposed thereto by the 
defendants, and in a number of instances where tljie original 
statement of evidence was in narrative form arid specific 
objections had been interposed thereto, the plaintiff incor¬ 
porated in extenso the evidence by way of question and 
answer. While the direct examination of the defendant 
Wardman was set forth in narrative form in the original 
statement (p. 67) the new statement filed by thej plaintiffs 
contained said Wardman’s cross-examination in full by way 
of question and answer (pp. 206-221), 

It is respectfully submitted that under rule V (f>) of this 
Court it was the duty of the plaintiffs in preparing the state¬ 
ment of evidence to set forth the evidence in narrative form. 
In setting forth the cross-examination of one of the! witnesses 
in extenso. by way of question and answer without the 
direction of the trial judge is a violation of the above rule 
of this Court and for that reason the statement of evidence 
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should be stricken from the record and the appeal should 
be dismissed. (See First National Bank vs. Fox. 39 App. 
R. C., 4//.) 



The second ground urged in support of the motion for 
the dismissal of this appeal is that the plaintiffs secured an 
extension of time to settle the statement of evidence and for 
filing the transcript of record in this Court on four different 
occasions without giving the opposing parties notice of the 
motions to secure such extension and without affording an 
opportunity to appear in opposition thereto. 

On April 28. 1916, and May 31, 1916, the plaintiffs 


secured such orders in the absence of and without notice of 
any kind to defendants or their counsel (p. 62). 

The plaintiffs did, however, on June 28 1916, serve a 
notice of their purpose to secure an extension of time to 
settle the statement of evidence and the hearing of certain 
objections (p. 62). Thereupon the defendants on June 
30, 1916. moved the Court to set aside the orders of April 
28, 1916 and May 31. 1916. for the reason that said orders 
were secured without notice, and without proper showing 
then lore being made (p. 63). the said motion being accom¬ 
panied by an Affidavit. Notwithstanding said motion, the 
trial Court did cn June 30. 1916, again extend the time, 
said order statr'ng that it was “without prejudice to defen¬ 
dants' right to claim that this extension is granted too late,” 
to which order extending the time an exception was duly- 
entered by appellees (p. 64). 

Subseouent thereto, to wit. cn September 21, 1916, plain¬ 
tiffs again secured an order extending the date to settle the 
statement of evidence and to file the record (p. 66). the same 
being without i notice to the appellees or their counsel. On 
October 30, 1916, another order was secured by plaintiffs. 
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also without notice to defendants or their counsel (p. 66). 

On November 24, 1916, the defendants reserving the 
objections theretofore filed and appearing specially, moved 
the Court to set aside the orders entered on September 21, 
1916 and October 30, 1916, for the reason tliat the said 
orders were signed in the absence of defendants’ counsel 
and without notice of the time and place of the signing 
thereof or an opportunity to be heard in opposition thereto, 
to which motion an affidavit was attached (p. 6p). Defen¬ 
dants also filed a motion requesting the Court tp decline to 
sign the statement of evidence (p. 67). Notwithstanding the 
said motions, the trial Court signed an order extending the 
time for settling the statement of evidence, and for filing 
the record, but there was included in said order j the follow¬ 
ing statement: “To which the defendants except on the 
ground that previous extensions have been obtained without 
compliance to the rules” (p. 70). 

On December 28, 1916. the Court again extended the time 
adding to the said order the following: “To which the de¬ 
fendants object and except on the ground that previous 
extensions have been obtained without compliance to the 
rules” (p. 71). 

Under rule XV of this Court, it is specifically provided 
that 

“When an appeal is entered in the Coutt below, it 
shad be the duty of the appellant within forty days, 
f orn the time ot the anneal entered and perfected in 
said court (unless such time for special aid sufficient 
cause be extended by the court below, or a judge there¬ 
of, such time to be definite and fixed), to produce and 
file with the clerk of this Court a transcript of the 
record of such cause.” etc. 

I 

This rule authorizes and limits the extension!of time to 
cases where “special and sufficient cause” is shown. It is 




not, therefore, gran table as of course. This being true, 
such extension of time is grantable only upon proper motion 
which in turn is controlled by rule 33 (1) of the trial Court, 
which is as follows: 

The moving party shall enter on the motion calen¬ 
dar, on jthe law cr equity side of the court, as the case 
may be, all motions, demurrers, hearings as to suffi¬ 
ciency of pleas, objections for want of parties, excep¬ 
tions to answers or auditor s reports, and anx other 
interlocutory matters requiring notice or not grantatne 
of course , giving tide, attorneys of record, number of 
cause, and nature of hearing:.” 

Under subdivision 4 of the said rule the opposing party 

must be served at least two days before the hearing of said 
motion. 

In view of these rules it is submitted that the trial Court 
should have granted the motions filed by the defendants 
on June 30, 1916 (p. 63). and November 24, 1916 (p. 69), 
because of four specific instances of extension of time with¬ 
out notice to the defendants or their counsel. 

“T'nesie rules have the force of law and are binding 
upon thf Court: and uoon suitors and those who rep¬ 
resent suitors. They can not be dispensed with by the 
Court to meet the hardship of a particular case.” 

Murphy v. Gould, 39 App. D. C., 363, 367. 

In the case of District of Columbia v. Roth, 18 App. 
D. C., 547. 550, where an appeal was dismissed for failure 
to comply with the rule in applying for an extension of time 
for filing the transcript of record, this Court said : 

“These rules would be but of varying force, and of 
little value either to the court or suitors, and conse- 
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quently very imperfect regulations of the subject, if the 
limitations and provisions could be dispensed with upon 
any and all occasions when circumstances blight show 
a possible hardship to the party who haid failed to 
observe the requirements of the rules, whether such 
failure be occasioned by mistake, oversight, or other¬ 
wise. But these rules, so long as they remain unre¬ 
scinded, can not be dispensed with by the ccjurt to meet 
the apparent hardship of any particular dase, in the 
absence of fraud. They have the force of law, and are 
binding upon the court, and upon the suitorjs and those 
who represent suitors. This is the principle that pre¬ 
vails generally in the courts of the country. 

i 

It appears from page 258 of volume 45 of the Washington 
Law Reporter published April 27, 1917, that the learned 
justice who refused to grant the motions filed herein, has 
now reached a conclusion in the case of Crall^ v. Heflin, 
directly in accord with the contentions now bein^ urged by 
the appellees. He there says : 

The appellant asks for an extension time for 
filing a bill of exceptions. The request was made by 
word of mouth in open court, the first time two days 
before the time within which to file the jbill would 
expire and without the appearance of the attorney for 
the appellee; the second time on the last da} for filing 
the bill, the attorney for the appellee being present and 
objecting to the granting of the request. 

“The order is not one grantable, of course.'and there¬ 
fore can be granted only upon motion and upon notice 
to the other side. The rules require that itwo days' 
notice of motion shall be given and the coupt is there¬ 
fore without power to extend the time to file;the bill of 
exceptions. 

“The rule provides that the time to file a bill of 
exceptions may be extended upon cause shown, and 
such cause should be shown by an affidavit served with 






the notice of motion so that the appellee may know the 
grouncjs upon which the request is made and may have 
an opportunity to contradict the allegations or supply 
additional information by a counter affidavit. 

“The motion is denied." 

In conclusion, we submit that the motion for an extension 
oi time it grantable as of course, then cause need not be 
shown, if,cause must be shown as required by rule XV 
of this Court, then the motion is not grantable of course, 
and the opposing parties are entitled to two days’ notice 
under rule 33 (1, 4) of the lower Court. The appellants 
having failed to serve notice of the puipose to apply for the 
extension of time allowed in the orders of April 28, 1916, 
May 31, 1916, September 21, 1916, and October 30, 1916, as 
appears from the docket entries and minutes, the trial Court 
was without power to sign said orders and this appeal 
should be dismissed. This is not the case of a single omis- 
sion to serve notice due to oversight, but of repeated failure 
and flagrant disregard of the rules, two of such failures oc¬ 
curring after a motion had been filed to set aside two prior 
orders because of such default. 

•Argument on the Merits. 

This case, it is believed, presents no question of law, but 
merely of fact, and this we submit is true, notwithstanding 
the efforts of plaintiffs, by a rather clever, though unwar¬ 
ranted, combination of disassociated facts appearing in the 
record to make it appear otherwise. The effort to secure a 
reversal is also supported by the assertion as facts of many 
matters, possibly believed to be true, but in reality resting 
in the imagination merely. It is practically impossible, with¬ 
out imposing a great and unnecessary burden upon the court, 
to deal with each of these erroneous statements separately, 
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and consequently we must content ourselves by citing an 
illustiative instance, that the Court may see thb necessity 
of requiring specific citations to the record upcln matters 
deemed to be of importance and even then they:should be 
verified. Thus, in appellant’s brief (page 6), if is stated 
as a fact established by the record, that “Mrs, Maass was 
to get $500 in cash out of the exchange. She did Jf.ot get it.” 
There is not a single particle of evidence to support the 
statement tnat she did not get the amount agreed !o be paid. 
On the contrary, the testimony is positive she was paid the 
$500. (Wardman, p. 203; Thompson, p. 249 j Chesley, 
p. 254; Statement, page 265). What is more, the appel¬ 
lants' citation does not support the statement. Tb indicate 
the misleading nature of many statements in the brief an 
instance will be cited. In appellants' brief (p. 6) lit is said: 

She (Mrs. Maass) was charged with every item of ex¬ 
pense,” obviously intending thereby to create the impression 
that she paid them, whereas in fact she never paid a single 
item of the expense. 

On the same page of the brief (p. 6) in the recjtal of the 
terms of the trade appears the statement “after procuring 
a loan of $5,000 on the farm for the benefit of tVardman 
and Bones, and the proceeds of which were turned over to 
the defendant Wardman, intending thereby to cbnvey the 
impression that the full $5,000 was received by V^ardman. 
The fact is that out of this $5,000 Wardman pajid off an 
existing mortgage on the farm of $1,000 and certain other 
items, so that he only received $2,562.70 (Statement, p. 265; 
Thompson, p. 249; Chesley, p. 254). Later, because of mis¬ 
representation by Maass of the acreage of the farm. Ward- 

man refunded $660 to Walker, the purchaser. (Walker, 
p. 242.) 
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Wardman Represented By Chesley and Maass By 

Passano. 


The claim of plaintiffs is that Chesley & Chesley as well 
as Passano were in fact their agents, and as such were also 
1 cpresenting Wardman. Pa rag; aph three of the bill charges 
in this respect that the petitioners “placed the property, with 
everything on it. for sale with a number of real estate agents, 
among whom was the defendants. John T. Chesley and 
Willoughby; S. Chesley. trading as Chesley & Chesley. and 
the defendant, L. D. Passano. who was a salesman in the 


employ of the defendant. Chesley & Chesley. ail of the city 
of \\ ashingjton. District of Columbia, for the purpose of 


selling the same.” 


Paragraph 11 of the bill charges “that the said defendants 
Chesley & Chesley and Passano. their said agent, were not 
acting in good faith as the agents of your petitioners, but 
were in fact in the employ of the defendant. Harry Ward- 


man. 


?> 


The statement as to the listing of the property with the 
(. hesleys is denied by them ( pp. 30. 254) and no evidence in 
support is offered by the plaintiffs. Maass testified that 
they “listed the farm with Mr. Passano and several other 
agents" and he makes no mention of Chesley (p 167). On 
cross-examination he says he listed the farm with Passano 
as far back as 1909. a year before the sale (p. 174). Pas¬ 
sano, who was Maass' agent, in his answer confirms this by 
saying “that this property was stated by the plaintiffs to be 
placed solely with the said defendant [Passano] for the 
purpose of effecting a sale * * * and that no other per¬ 
son represented them in their negotiation” (p. 45). Chesley 
says that he never heard of the farm until it was called to 
his attention for purpose of a trade by Passano. who dealt 
in farm property and had a list of farms throughout Vir- 



15 


ginia, which he took with him when he left and to which 
Chesley had no access (p. 256). 

Chesley testified that he never employed Passaho in any 
manner, shape or form, and that in the trade he represented 
Wardman and Passano represented Maass (pltfs., p. 153), 
and this statement is also supported by Passano r s answer 
(p. 45). jBKHH 

Maass testified that the first definite knowledge he ever 
had that Chesley was Wardman’s agent was in thdir answer 
to this suit (p. 172). When he was asked with Ireference 
to the listing of the property with Passano, he testified that 
in the early part of 1910 he received a letter frorrj Passano 
to the effect that “he had heard we desired to sell pur prop¬ 
erty and asked if we would list it with him, enclosing his 
listing blank”; that he heard nothing further from Passano 
until late in the summer of 1910 at which time “)ve wrote 
to him and asked him about this, whether or not he had 
been able to do anything” (p. 164). Thereafter! Passano 
made some inquiry as to whether they would trade for in¬ 
come producing property when witness states “after some 
letter-writing back and forth, we said to Mr. Passano, or 
wrote him a letter, that we felt interested in the;matter.” 
(Pltfs., p. 165.) He also says that Passano’s first address 
on his stationery was the Westory Building and “^fter that 
he used blank sheets and gave his address at 1317 New' York 
Avenue.” (Pltfs., p. 165.) 

Maass then states that when he came to Washijigton he 
found Passano in one of Chesley’s rooms and this Evidently 
is the foundation for the claim made in the bil that Passano 
and Chesley were one and the same thing (p. 165). 

The fact about this is best answered by the testimony of 

Mr. Chesley who said with reference to his connection with 
Passaho: 
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“After I had met him [Passano], or I think I had 
one or two transactions with him, he came in the office 
one nay and said he was located at the Westory Build¬ 
ing. that he had moved to Washington; that he had 
keen there probably five or six months or more: he had 
not done any business, he was behind-hand in his rent, 
his telephone had been cut off; he could not pay his 
stenogi' apher—and I offered him office room in my 
office, and told him he could come there until he had 
gotten straightened out.” (Pltfs., p. 152.) 


According to this witness Passano had his own separate 
business, had transactions of which Chesley who had given 
him quarters knew nothing, left at his pleasure remaining 
away a week at a time (pltfs., p. 153). He was not em¬ 
ployed in any way by Chesley; he had his own furniture 
and he paid his own stenographer. (Pltfs., p. 153; dfts., 
p. 256.) 

\\ ardman testifies that Chesley & Chesley were his agents 
in this transaction and that he had never met Passano at 
the time but during the course of- the negotiations Chesley 
brought Passano to his office and introduced him and that 
was the fi st time he had ever met him; that he never em¬ 
ploye 1 Passano as his agent in any capacity (dfts.. p. 201). 
This is verified by Chesley (p. 153) and Passano's answer 
(p. 45). 

Mr. Wardman testified that he absolutely had no agree¬ 
ment or understanding whatever to pay Mr. Passano one 
penny in connection with this matter but his commission 
was to come from Mr. Maass and that he did not know at 
the time that Chesley had shared his commission with Pas¬ 
sano (dfts.. p. 221). This statement is supported by Mr. 
Thompson. Wardman’s manager at the time of the trans¬ 
action. who adds that the first he learned of the sharing of 
the commission was after this suit was filed (p. 249). 
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Through a rather adroit reference to extracts ot Mr. 
Wardmans testimony, plaintiffs seek to show in tfieir brief 
that -he had secretly agreed with Passano and Chesley, the 
agents of the Maas family, that he would make the|deal pro¬ 
posed by them * * * and get the compensation or com¬ 
mission out of whatever they could get out of the farm net 
over and above the $10,000" (Brief, pp, 11 , 12 ), b|ut if this 
court should not believe that they had an interest in the 
farm, then that “Chesley and Passano were endeavoring in 
every way that they could to get a commission out of the 

appellants and at the same time get what they could out of 
Wardman” (p. 21). 

There is no evidence to support either of these claims, but 
through an unwarranted and garbled use of Mr. Ward- 
man’s testimony and parts of an answer it is claimed that 
these facts are proven. Extracts of the testimony |asserted 
to support the claims appear on pages 11 and 12 of the 
brief. A correct statement ,_f the evidence shows tljat while 
Mr. Wardrnan indiscriminately used the word “thei" when 
referring to the Chesleys which when taken alone rjnight be 
made to apply also to Passano. he in fact did not ihtend to 
include Passano. When his attention was called tej it. Mr. 
Wardman testified as follows: 

“A. The understanding was that the farm was tc be 
sold before they got any commission. T think tihat was 
the fact. T did not want this deal. This dead never 
appealed to me. but it was a business risk that I was 
taking, and I felt that they would be still wo-king on 
this property in order to get the commission of other¬ 
wise I would not have made it. I made this! deal_ 

why. they just talked me to death, and they had worked 
hard on it. and T really made the deal in order to let 
them make a commission. I lost money on the deal. 

O. Do you mean Passano and Chesley? A. Mr. 
Chesley, yes. 





O. What did you mean by “they" a moment ago ? A. 
My dealing was not w ith Passano. One was working 
for Mr. Maass and the other for me, and thev naturally 
got together and oftentimes they tried to get me to 
make this deal. But Mr. Passano was not working for 
me" (p. 207). 

“O. You told them you wanted them to make a com¬ 
mission? A. Of course, 1 wanted them to make a com¬ 
mission. 

Q. Well, you told them so? A. / wanted Chcslcy to 
make a commission. I hadn't anything to do with Mr. 
Passano. 

O. What did you mean a moment ago when you 
said you wanted them to make a commission? A. It 
was perfectly natural. These men were together to see 
me. Both of them worked hard to make the commis¬ 
sion, but Passano had absolutely nothin to do with this 
sion. but Passano had absolutely nothing to do zcith this 
Passano was Maass' agent” (p. 209). 

“O. Then you made a mistake when you said ‘they’ ? 

You mean Chesley alone? A. This understanding, 

now, came from Mr. Passano to Mr. Cheslev. Mr. 

* 

Chesley knew nothing about this farm. Mr. Passano 
had told Mr. Chesley that they could borrow 7 $15,000 
on this farm. Now, my using ‘they' is only from what 
Mr. Passano would say to Mr. Chesley. and Mr. Ches¬ 
ley would say to me" (p. 213). 

“O. Well, did you have any arrangement of any 
kind or nature with Mr. Passano relative to paying him 
a commission in this transaction? A. Absolutely no 
understanding whatever to give Mr. Passano one penny 
in connection zvith this matter. His commission was 
to come from the other end. from Mr. Maass. 

O. Do you know anything about the put pose of 
arrangement, if any, that was made between Mr. Ches¬ 
ley and Mr. Passano about dividing the commission? 
A. I don’t know 7 anything about it. 
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Q. Did you know anything about that at that time? 
A. Why, certainly not. My dealing was with Mr. 
Chesley, and, as far as I know, Mr. Chesley got that 
check” (p. 221 ). 

Several months after the trade and when the farm was 
sold, as the cash which came out of the sale was only 
$919.45, Mr. Wardman turned it all over to Chesley as his 
commission for trading the Rochester as it was so small. 
(Dfts., p. 208.) This statement is also confirmed by 
Thompson, who says that because the amount of cash actu¬ 
ally received from the sale of the farm was so small the 
entire amount was turned over to Chesley. (Dfts., p. 252.) 

Because of this fact, plaintiffs claim without warrant that 
the Chesleys were in fact the owners of the equity. There 
is no evidence to support the claim. The fact is that Mr. 
Wardman originally agreed to pay them a comfnission of 
$1,000 upon the consummation of the deal. This jwas under 
the first Maass written agreement wherein he represented 
that $10,000 could be borrowed on the farm, but this hav¬ 
ing proved impossible and the cash Wardman was! to receive 
having been so greatly reduced, Wardman stated ^:o Chesley 
that he would pay his commission when the farm was sold 
(pp. 150, 208). Mr. Chesley testified further: 

| 

| 

I 

“Q. How do you arrive at the amount of $919.44? 
A. That was the amount that Mr. Wardman sold the 
farm for? 

I 

O. In other words, your commission was paid out of 
the net proceeds ? A. Yes. sir. 

O. Of the sale of the farm? A. Yes. sin ] 

O. And that money you kept? No. sir. 

O. As your commission? A. No. I did n<j)t keep it. 

O. Tell us what happened. A. When the farm was 
sold Mr. Wardman found out there was a shortage 
there of some 28 or 30 acres. He had to pay the pur- 


chaser, I think it was either $600 or $650. At that time 
l said to Air. \\ ardinan ‘I don’t expect yon to pay me 
that $1,000; you have got a pretty bad bargain.' The 
timber on the property was valued at between $4,000 
and So.000 * * *. \\ hen I went down to see if I 
could sell the timber for Air. Wardman I found out 
it was not worth anything, that the timber had been 
cut over seme time previous. 

The Court: You called his attention to that fact? 

The W itness : Yes. I told him, I said to Air. Ward- 
man : L nder the circumstances I do not expect you to 
pay me anyth mg. 1 hat was the conversation that 
was held in the Home Savings Rank, and there were 
witnesses to that. He said: ‘Xo, you worked for me 
pretty hard and I am going to pay this money myself,’ 
which he d:d. and that was the difference. That was all 
he got out of it. He said: ‘You are not getting half 
of the commission out of it and I will just give you 
what I get out of the farm; is that satisfactorv?’ Which 
I told him it was. more than satisfactory.’’ 

“O. In other words, you got the net amount that 
the farm was sold for for your commission? A. Yes. 
—I think it was about nine hundred and some dollars 
after deducting— 

0. After deducting the commission to Soule? A. I 
think Air. Soule got a commission of $400. 

O. $400? A. I think so" (p. 151). 


Air. Wardman testifies he made no statement that Ches- 
ley was to h^ve the equity in the farm as the farm belonged 
to him and t|he reason that he turned over this amount to 
the Chesleys was because he believed they had earned it and 
ought to have it (dfts., p. 212). This is confirmed by Air. 
Chesley (p. 152). 

Paragraph 3 of the bill charges that the plaintiffs be¬ 
lieved their agents “were acting in good faith with the said 
Amelia Alaass. and that they were working in her interest 
in view of the fact that they were to receive 5% commis- 
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sion of the amount of said sale." Maass testified op this mat¬ 
ter that they originally agreed to pay 5% commission to 
Passano but when they came to closing the deal Maass 
figured that the commission would be $1,250 ahd as they 
were only getting $500 in cash they said “Mr. Passano and 
Mr. Chesley in talking of the matter first suggested that we 
give a note, reducing the commission to $500.” | (Pltfs., p. 
168.) Mr. Maass then testified: 

“A. They agreed to reduce the commission to $500, 
and suggested we give them a note, and we said that 
would be the same thing practically as paying the 
cash. So then we said, ‘We just can’t^do it; that is all.’ 
Aftei some talk back and forth—T believe we sat up 
until 2 o clock that night—they spent the night down 
there. * * * After some further talk it looked like 
the whole thing was off on the question of commis¬ 
sion. Mr. Passano and Mr. Chesley got in a corner 
and talked and argued, and finally came back! and said: 

“ ‘Well, of course we want some commission out of 
this, still we are very anxious to close a deal of this 
kind: it will give us a great deal of advertising, and 
if we please you this time you probablv will exchange 
the apartment house for smaller houses, which will 
give us commissions from you then,’ and solon. ‘We 
want to get the thing closed up and we will just knock 
off our commission.’ We thereupon said ‘All rio-ht.' ” 
(Pltfs., p. 169.) | 51 

i 

Mr. Justice Stafford, on page 172 of plaintiff i evidence 
made the following significant inquiries of Ma|ass when 
upon the stand: 

“By the Court: 

O. Did you expect them to do this work for nothing? 
A. Xo, we expected to pay them. 

Q. You finally convinced them that they flight not 
to be paid anything? A. We told them that under the 




circumstances, we did not see why should we should— 

O. (Interposing) : Didn't it arouse your suspicion at 
a;l, after you found they were not getting anything at 
ad out of it A. \\ e were not suspicious, because we 
were .paying their expenses and they were not actually 
out anything. 

Q. von think that is sufficient explanation of all the 
work thev put on the deal? A. Yes. sir/’ (Pltfs., n. 
172.1 


Mr. Chcsley testified that one-half of this $919.44 that 
he received as commission, he turned over to Passano 
(pltfs., p. 151). 

Mr. Che?:ley testified that after the last contract was 
signed, Mr. Passano asked Air. Maass what commission ne 
he was going to get. He said, “How about the commission 
on this matter now"? * * * “Mr. Alaass stated that he 
needed that money to take his family to Germany, and he 
could not afford to and would not pay any commission, 
whereupon I told Mr. Passano. before the Maass' that what¬ 
ever commission 1 got out of it, 1 would give him half of it. 
I didn't know whether I would get anything. I didn’t know 
whether the deal would go through or not. Both of the 
Messrs. Alaass were present at the time, and both of them 
seemed very much pleased that they would not have to pay 
any commission.’’ (Dfts., p. 255.) 

Air. Chesley denied the truthfulness of the statement 
of Alaass that they agreed to pay him 5% commission of 
which witness was to receive one-half, and says there was 
no reason why they should as he was representing Ward- 
man, or that he would make the deal for the advertisement 
they would get out of the deal. (Dfts., p. 255.) 

The foregoing shows quite conclusively that it was not 
until the deal was about to fall through because of Maass’ 
refusal to pay his agent Passano a commission, that any 
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question ever arose about sharing in the commission the 
Chesleys were to receive from Mr. Wardman. It was then 
and then only, that as a pure gratuity he offered tolshare his 
commission with Passano. The Maass' never objected to 
this, but on the contrary appeared well pleased. djhere was 
nothing senet about it, but the injury, if any, was upon Mr. 
Wardman. who was not advised of this fact, but who in 
the end according to his testimony got the worst of the 
bargain. It shows further r^at no fraud was practiced upon 
Maass. 

The opposing brief states, at page 22, that Passano be¬ 
came, and was, the manager for Wardman “for a Very con¬ 
siderable time thereafter," with the further statement that 
when he was thus employed “is uncertain." A few dates, 
it is submitted, disposes of this alleged circumstantial evi¬ 
dence of fraud. The final contract for the exchange was 
m«de October 10, 1910 (Rec., 155), and the transaction 
was consummated very shortly thereafter. Herbeft Maass 
taking charge of the apartment house for the appellants on 
November 7, 1910 (Rec., 174). The foreclosure adver¬ 
tisement was made August 22. 1912. and the sjjle made 
September 3d of that year (1912). Passano’s employment 
by Wardman began in April or May, 1913, and continued 
for nine or ten months, ending in or around December. 

I 

No Partnership or Other Arrangement Between 
Wardman and Swartzell, Rheem & Hensey. 

Paragraph 12 of the bill charges that the corporation of 

nsev are special partners of Ward- 
man and that a special arrangement exists between them 
whereby they agreed to loan to Wardman all of the money 
received by them for investment or the majority jthereof, 
and that they are to purchase land for him for the | purpose 


of erecting these apartment houses and that they generally 
nnaiice the deal in every instance. 

Paragraph 13 charges that this firm colluded and agreed 
with W ardman that they would refuse to renew the loan or 
anv portion thereof and refused to accept any reduction in 
said loan and that \\ ardman would refuse to arrange the 
second trust m order that another first trust might be sub¬ 
stituted for that existing on the property so that the prop¬ 
erty might be sold under the trust and that in case of sale it 
would not be sold for more than the first trust except to 
W ardman and that it was agreed between them before the 
sale under the trust that they would place a new trust upon 
the property for the purpose of wiping out their title. 

Each and every one of these allegations are shown con¬ 
clusively to be untrue. No evidence of any kind was intro¬ 
duced by the plaintiffs to support these charges. Mr. Hen- 
®ey of this corporation, who was called as a witness by the 
plaintiffs, testified that the money loaned bv his firm to 
Mr. \\ ardman aggregated several millions of dollars, but 
this included the money which was paid off in regular rota¬ 
tion. and reloaned (pltfs , p. 85). He denies positively that 
there was an}- general arrangement with Wardman by 
which he was to pay 10% commission on all apartment 
house loans for the reason that they “never knew how 
long we were going to do business with Mr. Wardman”; 
that “every case that came up with Mr. Wardman was a 
new application. We could not tell whether we would 
make another loan to Mr. Wardman or not.” (Pltfs., p. 

Mr. Hensgy further testified that his Company did not at 
any time have any contract or agreement with Wardman 
that they wquld make all of their loans to him, but as “he 
was one of the largest operators here and he had had a 
great many loans and we had had experience with him 
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which was most satisfactory and so, of course, jwe took all 
of his loans we could get * * * ” 

i 

We had found him as I say, very satisfactory, and 
we bciieved in sticking to tried men rather than go 
out and get some man we had not tested. | We found 
him honorable in every respect; always kept his word 
in every particular during the six years he has been 
dealing with us and we have never had a wjord of dis¬ 
pute. His word has been his bond and he always re¬ 
members his word.” (Pltfs., p. 95.) 

Hensey further testified ihat during all of thdir business 
relations in which they made Mr. Wardman several hundred 
different loans varying from $3,500 to $200,000 (p. 96), 
they had only two other foreclosure sales on his j trusts and 
that Mr. Wardman always protected them (pltfs., p. 90). 
That during this period many loans on small properties were 
made to Wardman from 1% to 5% commission and that 
the 10% commission was mainly on apartment houses 
(pltfs., p. 121). That of the twenty apartment house loans 
made to \\ ardman six were paid off in full at! maturity, 
six were curtailed and eight were renewed in! full. Of 
these latter two were renewed by Wardman and! the other 
six were renewed by the purchaser from Wardman. Of the 
six that were paid off (pltfs., p. 178), three wetfe paid off 
by Wardman in full (pltfs.. pp. 136, 137). 

Wardman testified that the firm of Swartzell. j Rheem & 
Hensey did not make all of his loans or finance all of his 
deals, and that positively there was no partnership arrange¬ 
ment or agreement between him and this firm with reference 
to either the buildings or loans, and there never has been 
(dfts.. p. 202). This statement is confirmed by Mr. Thomp¬ 
son (p. 249). Mr. Wardman says that they do not pur¬ 
chase any ground for him and that in the case of the 







Rochester he purchased the ground himself from this firm 
(p. 202). lliat 1 was making loans from different people 
over town, trust companies, etc., Mr. B. F. Saul, Mr. Nor- 
ment (dfts.. jx 20o). “There was absolutely no under¬ 
standing at all between Swartzell, Rheem & Hensey and I as 
to what we should do or what they will do for me’’ (p. 217). 

The allegation that the foreclosure sale was made at the 
request of Mr. Wardman and that he would buy in the prop¬ 
erty at the sale is denied by the answers and no attempt 
has been made by plaintiffs to support it by any proof. On 
the contrary the charge is disproved by Hensey, who says 
that they never talked with Wardman or any of his men 
about it (p. 95). It is also denied by Wardman (p. 202) 
and by Thompson (p. 249). 

The allegation that the new trust of $50,000 placed by 
Swartzell, Rheem & Hensey in favor of Wardman after 
foreclosure, was by prearrangement and for the purpose 
of wiping out plaintiff s title to the property is denied by the 
ansv ers, and no proof to support it has been offered by 
plaintiffs. The evidence offered by the defendants is that 
W ardman did not directly or indirectly make any request 
with reference to the renewal of the loan until after the 
foreclosure as they did not know who would buy the prop¬ 
erty at the sale (Hensey, p. 94; Wardman. p. 202). 

It is difficult to conceive upon what theory the plaintiffs 
base the charge of partnership, or of an arrangement as to 
the foreclosure sale and the purchase of the property by Mr. 
Wardman. Search as we may the evidence as well as the 
bill in an effort to locate what the plaintiffs had in mind in 
making the charge, we meet with no success, unless it be 
the fact that Wardman purchased the property under fore¬ 
closure and that Swartzell, Rheem & Hensey placed a new 
loan in the sum of $50,000 f o take up the overdue trust. In 
the first place, in the absence of a buyer, necessarily Ward- 
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man who had guaranteed the notes under the first trust was 
obliged to protect himself, by buying in the property. In 
the second place, the testimony shows that aft^r he bought 
the property and not before, he applied to Swartzell, Rheem 
& Hensey to give him a new loan, which they jwere willing 
to do and did do. Certainly no one can be criticised for this! 
Mr. Wardman had proven to be a man of his jword and as 
Hensey says his word was his bond and h^ always re¬ 
membered his word. On the other hand Henley said that 
Maass was entirely unsatisfactory. As is elsewhere shown 
the plaintiffs had defaulted in the payment of| the interest 
on the first trust the first time it fell due during fheir owner¬ 
ship and it was not until several months latJr that fore¬ 
closure proceedings were threatened that it was] finally paid. 
The plaintiffs failed to pay the taxes promptly when due 
in the year 1911. They failed to pay taxes in th^ year 1912. 
and they failed to pay their interest or principal! on the first 
trust when it fell due on July 26, 1912, and a^ked for an 
extension until August 15th, when they promised faithfully 
to pay, which promise they also failed to perform, giving 
as reason for the request that he had sent the money to 
Germany which he admitted was not true (p. 18|5). Swart¬ 
zell, Rheem & Hensey were notified of dissension in the 
Maass family with reference to this property, and perhaps 
of other things not brought out in the record, j The plain¬ 
tiffs lost all right to claim further favors from Swartzell. 
Rheem & Hensey. while on the other hand Wardman had 
lived up literally to the letter of his contracts. One was a 
desirable risk and the other not. 

Value o>>' Rochester. 

■ I 

One of the allegations of the bill to which considerable 
importance was attached by the plaintiffs at the trial, is 
that Wardman’s agent represented the Rochester to be 





worth $80,000, although it was not worth more than the 
first trust, ihe allegation is, of course, quite material, un¬ 
less the failure of plaintiffs to discuss it in their brief is to 
be deemed an abandonment of it. 

Paragraph 3 of the bill charges that itwas represented to 
the plaintiffs that the Rochester was a first-class apartment 
house and that Wardman was asking the sum of $80,000 
for it and that this was his net cash price and that it was 
worth that sum; that Swartzell, Rheem & Henscy estimated 
the property worth $100,000, or twice the amount of the 
loan. 

Paragraph 4 charges that the trade was made on the basis 
of $80,000) for the apartment house, subject to $50,000. 
and the farm clear at $25,000. The same paragraph further 
charges “that the valuation of $80,000 placed on the apart¬ 
ment house property and represented as the true value 
thereof * < * * was false and untrue and known to be 

such.’” 

Paragraph 10 charges that the apartment house sold un¬ 
der the trust for $54,000, which is every dollar it was worth. 

In support of the claim that the Rochester was not worth 
$80,000, plaintiffs produced three witnesses, namely, H. E. 
Doyle, who says it was worth between $55,000 and $60,000 
(pltfs.. p. 160), Rust, $57,000 (p. 164), and Anderson, 
who fixes it between $55,000 and $62,500 (p. 157), the 
latter on cross-examination says that in reaching his esti¬ 
mate he placed the rentals at $7,776, although he was told 
the income was $8,898 (p. 158). According to Maass, 
Wardman offered to buy it back at $62,000, or may be 
$65,000 (p. 183), but according to the defendant’s wit¬ 
nesses this was not true, but what Wardman agreed to do 
was to trade back the properties and restore the original 
status, as elsewhere shown. 

That the valuation placed upon the property by these wit- 
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nesses was much less than the actual value and what Maass 
himself considered it worth after holding the property more 
than a year and observing its income, is shown by circulars 
and letters prepared by himself. Under date of April 7, 
1911, after he had been the owner about six months, he 
wrote Randall H. Hagner, a real estate broker, stating that 
the net income per annum was $5,521, and listed the prop¬ 
erty for sale at $90,000 (Letter, pp. 231-234). j 1 

In a pamphlet prepared by Maass in July, 1912! (p. 179), 
which is set forth in full between pages 178 and |79 of the 
record, he itemizes the income and expenses and sajvs: 

This net income on the equity, capitalized at 5 
per cent, the usual income rate, would place the value 
of the equity at over $100,000, and I will! sell at a 
figure to net a good fifteen to twenty per cent income 
on the equity, and on terms to suit purchaser.” 

That the property was deemed a valuable investment is 
shown further in a number of communications written by 
Maass. In a letter dated February 13, 1912, he refers to 
the fact that the property has proven such an junusually 
satisfactory and lucrative investment that we have decided 
to hold the same’’ (p. 91). In his letter of April 13, 1912, 
he says “the property is bringing in about $9,000 a year, and 
that means three times interest" (p. 92). 

lie further stated that he found it a good paying prop¬ 
osition when it was fully rented and that it had pajd a good 
income on the investment. (Maass, pltfs., p. 175.) Not¬ 
withstanding the foregoing, when Maass’ attention was 
invited to paragraph 10 of the bill wherein it is seated that 
$54,000 is every dollar the building is worth and was asked 
whether that was true, he replied that this was ^‘approxi¬ 
mately, of course.” (Pltfs., p. 176.) 

He made the same answer when his attention was di- 



rected to paragraph 13 of the bill charging that Wardman 
well knew that the property was not worth more than the 
first trust. (Pltfs., p. 176.) On page 176, the following 
questions were asked: 

O. \ ou mean to say that the apartment house was 
worth nothing over that ? A. In other words, that the 
first trust on the property represented approximately 
the value of the apartment house. 

0. If that is true, why do you denounce in your bill 
Swartzell, Rheem & Hensey as robbers and state that 
you would publish them in a booklet as robbers and 
frauds because they refused to renew the first trust on 
the property which you now say was worth no more 
than $>54,000 ? A. I do not believe I called Swartzell, 
Rheem & Hensey robbers or anything like that. It 
is not in the bill. 

O. It is in your correspondence. A. I do not recol¬ 
lect saying they were robbers. I said I considered we 
had been legally robbed and I wanted the public to 
know about it. 

O; Tn vour letter you state: ‘All these facts will make 
interesting reading in our booklet, and how we were 
“legally robbed" of our fortune in dealing with your 
firm;and Wardman/ That is because they refused to 
renew the loan for their clients for the full value of 
the property? A. At that time I was dealing with 
Swartzell. Rheem & Hensey, presuming that the loan 
that they had placed were bona fide loans. I had no 
reason to suppose they would loan one man the full 
value of the propertv and then refuse it to another. 
(Pltfs., p. 176.) 

O. It is true, as you testified in chief, that there 
was practically no surplus left out of that amount after 
paying fixed charges? A. I did not say there was no 
surplus at that time. I said that when the buildinc) 
reas full and at its best, there was a surplus. 

O. At that time you had no fault to find with the 
investment? A. No, sir; and had the money con¬ 
tinued to come in permanently, tvc would probably 
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have not kicked because we were satisfied with the 
money that was coming in at that time . 

Q. So that after fourteen months' experience with 
the property, the money that was coming in was satis¬ 
factory to you? A. Yes, sir.” (Pltfs., p. 17^.) 

j 

We submit that the charges in the bill as to the value of 
the building are disproved according to Maass" own record 
made at the time he held the property. The Rochester was 
one of seven apartment houses erected by Warcjman at 
about the same time on land purchased from Swartzell, 
Rheem & Hensey for $81,000. At the time of the trade 
to Maass it was not entirely finished. That it was listed 
by Wardman at $80,000 and that it was worth that amount, 
is shown quite conclusively by a number of brokers who 
held it for sale and who had sold or traded others of these 
buildings. 

Mr. Chesley testifies that Wardman was holding these 
apartment houses at $80,000 or $85,000, which was the 
price he was asking for them (pltfs., p. 204); that he did 
not represent to Maass that the property was worth $80,000 
in cash (p. 257). 

Mr. Hensey testified that his firm thought that the 
Rochester when completed was worth between $70,000 and 
$80,000 (pltfs., p. 120). That so far as the lots were con¬ 
cerned they bought them at a valuation of $81,000, having 
traded nine houses at $9,000 a piece for the lots (pjtfs., p. 
129), this would make about $11,5/0 paid by Wardman 
for each lot. 

Wardman testifies that he was trading the apartment 
house subject to $50,000 for the Maass’ farm cle^r, the 
values not being considered: that he was trading the 
Rochester at about ten times the rental value which would 
be about $80,000, which was the trading price of the prop¬ 
erty and the figure at which it was on the market at that 


time. He denies that lie at any time stated to the plaintiffs 
that there was no difference between the selling price and 
the trading price, for there certainly is a difference. That 
the building was semi-fire-proof, twenty-eight apartments 
and rented for $8,800 a year, though not quite finished at 
the time of the trade (dfts., p. 201). That he made no rep¬ 
resentation to the plaintiffs as to the income or the expenses 
of the apartment house (dfts., p. 202). That he never 
represented that Swartzell, Rheem & Hensey never loaned 
more than 50 per cent of the valuation of any property and 
that he could not make such a statement, nor did he ever 
authorize anyone to make such a statement (p. 202). That 
so far as he was concerned “I never considered values at 
all, except I was taking his farm for the equity in this build¬ 
ing ; that is all'; that he does not have two list prices for 
his properties, but that they are all listed around ten times 
the amount of rent (dfts., p. 215) : and it was never on the 
market to anybody except at $80,000, which was its listed 
price. (Dfts., p. 214.) 

In any event while the question of the value of the 
Rochester at the time of the trade does not seem material 
in view of the record as made in this case, and the failure 
of proof on the part of the plaintiff to sustain the allega¬ 
tions, the idefendants produced seven witnesses each of 
whom it is shown had extensive experience in the selling 
and trading of apartment houses. Without going into de¬ 
tail as to their testimonv we desire to very brieflv refer to 
the figures as given by them. 

E. C. Fahey, who was in the office of Shannon & Luchs, 
testifies that Maass came to him with a view of securing a 
trade for the Rochester. That Maass showed him a pam¬ 
phlet or little book in which he placed the value of the 
apartment house at something in the neighborhood of 
$100,000, the witness identifying the exhibit in this case as 
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the one presented (p. 223). He also testifies that in his 
opinion the apartment house was not worth $100,000 as 
asked by Maass, but was worth between $75,000 and 

$80,000 (p. 224). 

Randall H. Hagner, a broker of long experiedce, testi¬ 
fies that he had this property for sale for Wardman and 
thereafter for Maass (p. 231). That on April 10, 1911, 
Maass listed the property with him in a letter in Which he 
put the price at $90,000, and the gross rentals at $9,666 
(pp. 231-234). This letter is attached as an exhibit in this 
case (p- 231). In the opinion of this witness the Rochester 

at the time was worth between $75,000 and $80,000 (p. 

157), 

Wilson Prather, who has been in the business fpr many 
years, testified that he is thoroughly familiar with these 
apartment houses of which there are seven, all of which 
are about the same construction and built about the same 
time by Wardman in the same neighborhood, and| that he 
traded three of them in 1910, one. No. 1440 Meridian Street, 
known as the Ohio, which was next to the Rochester, and 
also two on Newton Street, called the Duquesene jand the 
Isabella; that he had them on his books at that |time at 
$80,000: and that he traded the Ohio next to the Roches¬ 
ter at $80,000; that he traded the Duquesene on the basis 
of $80,000, which also had a trust on it of $50,000 (dfts., 
pp. 237, 238). He says that “the people who have!got the 
apartments on Newton Street are perfectly satisfied and 
still own them. The Isabella is entirely rented $nd the 
Duquesne is all rented but two or three apartmentk The 
rents have been maintained and they are perfectly satisfied; 
that he resold the Duquesne to a party receiving 1,600 
acres of coal land and got back a second mortgage of 
$11,000 on the apartment house, which has since been paid 
up, the coal lands being sold for $10 to $12 an acre cash; 
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that he traded the Isabella on the basis of $80,000. That 
he represents the owners of two of these apartments on 
Newton Street at the present time; that in his opinion the 
Rochester in the latter part of 1910 was worth $70,000 
cash” (p. 238). 

Thomas R. Asquith testifies that he had the Rochester 
for sale at the time at $80,000; and that he tried to trade 
it on that basis. That in his opinion the fair value in cash 
for the Rochester in the fall of 1910 was from $75,000 to 
$80,000 (p. 239). 

Elijah E. Knott testifies that he had the Rochester for 
sale at $90,000 and that in his opinion the fair cash value 
was $85,000 (p. 241). 

Joseph H. Keane testifies that he had the Rochester on 
his books in 1910 for sale at $80,000, which was the price 
given him by Wardman; that in his opinion the fair value 
of the Rochester on a cash basis in the fall of 1910 was 
between $75,000 and $80,000; that in reaching his conclu¬ 
sion he figured that there was something over 300,000 cubic 
feet, which he estimated cost about eighteen cents per cubic 
foot to build. That he bases his knowledge upon practical 
experience in buildings (pp. 247, 248). 

H. J. Saers testifies that there were seven of these apart¬ 
ment houses built about the same time; that in his opinion 
the Rochester is worth $70,000 in cash; that he does not 
recall whether he had the Rochester for sale on his books 
in 1910, but did have the Ohio, owned by Dr. Wimbigler, 
who held it at $90,000. That it is customary to quote apart¬ 
ment houses about ten times the rental value in trade values 
(p. 253). 

The foregoing, we submit, completely disproves the al¬ 
legations of the bill and shows that several of the buildings 
erected at the same time, were traded on the basis of 
$80,000 and that another was held by Dr. Wimbigler at 
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$90,000. What is more, Maass’ letter and circular pre¬ 
pared during his ownership, more than sustains the valua¬ 
tion placed upon the property by defendant's witnesses. 

I 

Income from Rochester. 

Although one of the allegations of the bill, to which con¬ 
siderable importance was attached by plaintiffs at the trial, 
related to the income of the Rochester, it is not discussed 
in plaintiffs’ brief. The allegation, of course, is material, 
unless their silence be deemed an abandonment of it. 
Nevertheless, as the alleged representations with reference 
to the income is the real basis of the complaint, we feel it 
important that the facts with reference thereto should be 
presented to the Court. 

On the question of income during the period the apart¬ 
ment house was held by Maass we have some remarkable 
inconsistencies, and admissions of false statements and 
charges on the part of the plaintiff. Paragraph |3 of the 
bill charges that at the time of the trade it was represented 
to the plaintiffs that the gross income of said property was 
$8,898, and the cost of operation $4,120, leaving i net in¬ 
come “when said apartment house was fully rented, which 
as represented by her said agents as aforesaid would be 
the case very soon, and without difficulty, of $4)778 per 
annum.’’ Paragraph 4 charges that the agents jailed to 
make allowance for the vacancies, repairs and mahv other 

i y 

expenses and for interest and principal payments pnd that 
instead of receiving “an income from the apartment house, 
when possession thereof was taken by the said j Amelia 
Maass, there was a large deficit, and that, in fact, this de¬ 
ficit figured on an annual basis.” 

In support of these charges Maass testified tjhat the 
agents represented that the building rented for $8.8°8 “and 
that while it was not fully rented it would soon lie fully 
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rented, being practically a new building. In fact, work was 
then being done. I do not think the fire escapes were com¬ 
pletely put up.” (Pltfs., p. 166). Maass testified further: 

"A. After making payments, there was practically 
nothing over and above the expenses. I had to send 
money to my people in Germany to live on and had to 
meet the interest, and at one time there was practically 
SI,400 deficit, which I had to make up. 

The Court: What you had to send to Germany has 
nothing to do with the income from this property. 

Mr. Darlington: It was taken out of the income. 

The Court: Certainly; it had nothing to do with the 
rental. 

By Mr. Gardiner: 

O. Taking into consideration what you had to pay 
Mr. Wardman on the second trust—the interest on 
the trust—what was the net income from this apart¬ 
ment? A. On an annual basis, there was practically 
nothing left.” (Pltfs., p. 170.) 

Upon cross-examination Maass was asked how long after 
he took charge of the property that he learned that they 
would not clear one-half of the rents as profit to which he 
replied, “They said we would clear about half when it was 
fullv rented.” He was again asked when it was that he 
found the expenses were more than half of $8,000, to which 
he replied, “why practically as soon as I arrived there I 
saw the situation” (p. 174). 

Maass was then asked: 

“0. You discovered that misrepresentation, if it 
was made to you, within a month after the trade was 
made? A. Yes, sir. 

Q. Did you? A. Yes, sir. 

Q. You never had any occasion to change that view 
of it either, did you? A. No, sir” (p. 174). 

“Q. I mean during your whole experience with it. 
Is it not a fact that you found it was practically paying 
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no net income during the period you had it above the 
fixed charges? A. Not during my experience. At 
one time it was paying* a surplus. 

Q. A hen was that r A. When it was fully rented. 

y. When was that? A. About a year after I took 
charge of it. 

Q. About the latter part of 1911 or 1912 > A Yes 
sir. ' ’ 

O. \ou found then that it was not misrepresented; 
that it was a good paying proposition ? A. 11 merely 

can repeat that the property when fully rented was bet- 
ter than when empty— 

Q. \es; of course. A. (Continuing)—but at no 
time showed four thousand dollars; no, nor half that. 

Q. Did you or not find at any time during your man¬ 
agement _ of this property that it Teas a good paying 
proposition—paying an income above the fixed 
charges? A. Yes, sir; when it was fully rented. 

. Q-Ycur only difficulty was that you could not keep 
it fully rented ? A. 1 kept it full during a great part 
of the time I had it. It was well rented” (p. 175). 

Q'_ If. 2 -S you say, you kept the apart¬ 

ment fully rented for the greater part of the time you 
were m charge of it, is it not true that you found for 
the greater part of the time that it paid a good income 
on the investment? A. Yes , sir. 

Q. For the most of the time it was a good paying 
proposition then? A. Yes, sir. * * *' [ * 

Q. Now, if it is true, after you had succeeded in 
getting it rented pretty well, you found it a gbod pav¬ 
ing proposition at the price you paid for it! kvhat do 
you mean by the statement that the representations 
* * * made as to its value by Chesley Sc Cheslev 

and Passano were false and untrue and kno\)n to be 
such, and that the same u r as not w-orth more jthan the 
first trust? A. Well, for the reason they represented 
the building would pay four thousand dollars! net and 
it would he a 1/ per cent investment. It did!not pav 
four thousand dollars and it was simplv a six per cent 
investment” (p. 175). 
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Under date of February 13, 1912, and prior to the time 
that the controversy arose between the parties, Maass wrote 
to Swartzell, Rheem & Hensey with reference to the 
Rochester, “this property has proven such an unusually sat¬ 
isfactory and lucrative investment that we have decided to 
hold the same as such.” (Pltfs., p. 91.) In a letter dated 
April 13, 1912, he states, “the property is bringing in about 
$9,000 a year, and that means three times interest.” 
(Pltfs., pp. 92, 179.) 

On cross-examination Maass was asked: 

“O. Is it true, as you testified in chief, that there 
was practically no surplus left out of that amount after 
paying fixed charges? A. I did not say there was no 
surplus at that time. 7 said that when the building 
was full and at its best, there was a surplus. 

O. At that time you had no fault to find with the 
investment? A. No, sir: and had the money con¬ 
tinued to come in permanently, we would probably 
have not kicked because we were satisfied with the 
money that was coming in at that time. 

O. So that after fourteen months' experience with 
the property, the money that was coming in was satis¬ 
factory to yon? A. Yes. sir” (p. 179). 

D. C. Fahey testifies that ?\Taass said in a discussion rela¬ 
tive to the income of the apartment house that “it was a 
verv handsome income and he always referred to this book 
as a statement of his income from the property” [referring 
to the pamphlet which has been introduced in evidence], 
that this statement was made more than once and “He 
bragged about it” (p. 223). 

Mr. Lehmkuhl, an employee of the Bureau of Engraving 
and Printing, testified that in a conversation with Maass 
the latter spoke of how he reduced the expenses of the 
Rochester and how he managed it and how well pleased he 
was with it (p. 225). 
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“Q. Did he make any statement to you with refer¬ 
ence to the income he was receiving- from tjhe apart¬ 
ment? A. He said he was getting a big income from 
it. He said he was getting an income big enough to 
support himself and send plenty of money oyer to his 
people in Germany, I believe it was” (p. 226). 

In the pamphlet published by Maass during hjs owner¬ 
ship, with reference to the apartment house, he gives 
“The total gross rents $791.50 monthly, or $^,498 an¬ 
nually.” He then shows the total expenses, |including 
the interest on the $50,000 first trust at 5 ^ per cent as 
$366.67 per month or $4,400 per year, which afte^r deduct¬ 
ing from the income left a net profit on the equity of 
$424.83 monthly or $5,098 annually. This pamphlet then 
proceeds, “this net income on the equity, capitalized at 5 
per cent, the usual income rate, would place the value of 
the equity at over $100,000 and I will sell at a figitre to net 
a good 15 per cent to 20 per cent income on the equity and 
on terms to suit purchaser.” (Bet. pp. 178-179.) 

Randall H. Hagner testifies that Maass listed the Roches¬ 
ter with him in a letter dated April 10, 1911, wljich is in 
evidence, in which he gave the gross rental as $^,666 per 
annum and the net income as $5,521 (p. 231). 

The property was owned by Maass for nearly two years. 
As he admits that it was a good paying proposition for the 
most part of the time it was held by them and when fully 
rented, and in his pamphlet he gives the net inconk in ex¬ 
cess of $5,000 per annum, while in his letter listing the 
property with Hagner, he fixes the net income as $5,521 
per annum, we submit there is absolutely no foundation for 
the charge, and that the income was even better than the 
plaintiffs state it was represented to them it would |be when 
the building was completed and fully rented. 


o 







Tenants in Rochester. 

Paragraph 5 of the bill charges that the tenants in the 
Rochester at the time of the trade were not bona fide ten¬ 
ants and that most of them went in rent free so as to have 
the apartment house appear to show rentals of them and thus 
be salable, 4 he allegation is. however, disproved by Maass. 
who, upon cross-examination, admits that to his personal 
knowledge every tenant was actually paying rent when he 
took possession on November 1, 1910. (Pltfs., p. 182.) 

Value of Farm. 

Paragraph 3 of the hill charges that plaintiffs’ farm com¬ 
plete, was listed with various agents at a price of $25,000. 

Paragraph 4 charges that the parties agreed to make the 
exchange for the apartment house valued at $80,000 and 
subject to $50,000 and the farm clear, valued at $25,000 
with crops, fixtures, stock, etc. The same paragraph of the 
bill charges that Wardman declared himself satisfied with 
this valuation of $25,000. 

1 he contract contains no such provisions. The contracts 
were drawn and written by Maass, whom Chesley believed to 
be a lawyer (p. 254). 1 he first provided for raising $10,000 
by way of a mortgage on the farm (p. 154) and in the 
second the mortgage was to be for $6,000 (p. 155). As 
Maass was only able to raise $5,000 by way of a mortgage, 
the second wiitten contract was signed and carried out with 
the modification verbally a freed to. that the $6,000 mort¬ 
gage be changed to $5,000 and the second trust on the 
apartment house was raised from $9,000 to $10,000. In 
all other respects the contract which appears on page 155 of 
the record was carried out (p. 156; p. 203). Had there 
been any such agreement as charged in the bill, it would 
have been incorporated in the contract. This is simply an 
effort to vary by parole evidence a written contract. 
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Mass testified that he listed the farm with Passano at 
$20,000, and with the personalty at $25,000 (pltfs.jp. 164), 
that the land with the timber and other wood on it they 
valued at $17,000, and that the house cost approximately 
$4,000 to build in 1907 or 1908. (Pltfs., p. 172.) 

Mr. Wardman testified that it was represented to him at 
the time the trade was presented that upon this ifarm of 
230 acres the Maass’ could borrow $15,000, to which he 
replied that if they could borrow that amount to go ahead 
with the negotiations and lhat he would look at the prop- 
erty (p. 201). Pending the negotiations he examined the 
farm and found it in a dilapidated condition, poofly man¬ 
aged and poorly kept, the fences were in bad shape’ broken 
down and neglected, the house was cheaply constructed and 
could be built in Washington for $1,500 or $1,800, the barn 
was about half finished (p. 201). It developed that they 
were unable to raise $15,000 by way of mortgage and it 
was then agreed they should raise $10,000 (p. 203), but 
this proving impossible, it was again reduced to $6,000, but 
the best they could raise was $5,000, and out of this Ward- 
man had to take up an existing mortgage on the farm of 
$1,000 and pay Mrs. Maass $500 in cash (p. 203). as well 
as pay certain other expenses. He states that he never con¬ 
sidered any fixed value for the farm in the trade but that 
they were trading merely equities (p. 201). Cheslev testi¬ 
fies to the same facts (pp. 154-156, 254). 

The farm was never worth $25,000 or anything like it. 
In the first place Maass states that the timber and tjhe land 
was valued at $17,000 (pltfs., p. 172). Cheslev says that 
the Maass’ valued the timber at between $4,000 and i$5,000, 
and when he went down +o the farm to see what it could be 
sold for. he found that it was not worth anything alnd that 
the timber had been cut over sometime previous. (Pltfs., p. 
151.) 





W alker. testified that when he took over the farm he 
found that tne taxes for the year 1910, during the time the 
property was owned by Maass, and insurance had never 
been paid, but that he, Walker, paid them and the amount 
was refunded by \\ ardman. 1 here was also upon this 
property and included in the personality, a library of two 
or three hundred volumes which Maass represented he owned 
and sold tp W ardman, which it subsequently developed in 
lact belonged to Mr. Drosty, the Austrian Vice Consul, and 
which had been loaned to Mr. Maass (p. 242). There were 
also certain crops upon the place covered by the deed to 
V ardman which it subsequently developed belonged in part 
to the tenant and had been sold by Mr. Maass and demand 
having been made upon V alker for the crops, he purchased 
them and paid the owner therefor. T here was also certain 
corn and fodder claimed by a former tenant (p. 243). The 
foregoing testimony as to the taxes, insurance and books is 
confirmed by Thompson (p. 249). and Chesley (p. 254). 

The plaintiffs offered no evidence other than their own, to 
substantiate their claim as tc the value of the farm. The de¬ 
fendants. however, show most positively through the testi¬ 
mony of Walker and others that the farm was in very poor 
condition at the time of tne trade, and had no such value 
as claimed. V alker says that the live stock was substan¬ 
tially worthless, he having been obliged to kill three horses 
the first year as being worn out, an alleged standard bred 
horse put in the inventory at $800 he could have sold for 
$2a, instead of which he killed him as he was over 20 years 
old (p. 243). That he was old and of no account is borne 
out by Mr. Gilman, one of Maass’ neighbors (p. 266). The 
farm implements were not worth much. The outbuildings 
he tore down except one that was actually needed to shelter 
the implements and one for a shop, because they were in 
such bad condition; that he had to put a roof on the wa^on 
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shed and had to repair the roof of the main barn; that the 
party to whom Walker sold, tore down the remain ng build- 
mgs (pp. 243, 244). That the inside of the house! or dwel¬ 
ling was ail right but it had been stuccoed on the outside 
and half of it fell off within a month after Wajker took 
possession, and he thereupon weather-boarded and painted 
the house which increased hs value materially; the fences 
were all down, and two 'amilies used them and the old 
building for fire-wood for two years. That he spent two 
years in cleaning up the farm and cut out two swjamps on 
tiie front road (p. 244), and otherwise improved if and yet 
after two years and with all these improvements, he was only 
able to sell it for $14,000. That he actually tried to bor¬ 
row $7,500 on the farm, but without success. Thai he tried 
to build up the farm by fertilization and otherwise (p. 244). 

I hat all he got off the farm for the two years was his living, 

although he put in his labor and borrowed $1,500 which 
was also put into it (p. 245). 

L. H. Gilman testified that he is a land buver iid lives 
m the vicinity of this farm and that he bought the Hofer 
property, about 224 acres about a mile distant, for $4,600, 
and bought the Kurtz property adjoining, contajng 255 
acres for $18,000 (p. 265). That the character of the soils 
of the Maass and the Hofer property are similar, both being 
light gray sandy soil rather poor and slow in production 
while the Kurtz soil is entirely different being a gdod clay 
loam with a red clay sub-soil, one acre of which will easily 
produce three and one-halt times as much as eitheif of the 
other farms. This witness further testifies that the Maass 
house was cement plastered and looked as though it didn’t 
cost over $1,500; that the witness sold the refuse | lumber 
from his mill to Maass for the barn which was only about 
two-thirds completed when it was abandoned; that Maass 

bought the cheapest lumber that he could and it warried and 

*•1 
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twisted out of shape; there- were a few other buildings on 
the property but they were old and in bad repair; there was 
practically no fencing; that the stock was old and poor, and 
$500 would be a good price for all of it. That the farming 
implements in his opinion would not be worth over $200 or 
$300 (p. 266). 

Mr. Gilman states that he is familiar with the value of 
properties in the neighborhood of this farm where he has 
been living all his life. That some years ago prior to buy¬ 
ing his present home he offered $5,000 for the Maass farm, 
to the then owner named Annerson, who wanted $5,300 
for it, including the personal property; the property was then 
in better condition, the buildings were better, the main house 
burned down during Maass’ ownership and it was replaced 
by Maass with the one referred to; that in his opinion a 
fair value for this property including the personality at the 
time of the trade was between $10,000 and $11,000. He 
further testified that Maass never made enough on the 
property to feed his stock trd the looks of the stock showed 
it (p. 266). 

H. Guy Vaughan testifies that he is treasurer of Hanover 
County, and has been since 1907; that his position acquaints 
him with the land values and he is familiar with the values 
of properties in the county ( p. 20); that he has known the 
so-called Maass farm all his life (p. 21); that the assessed 
value of the farm in 1910 was $4,800; that he has been living 
across the road from this farm about eighteen months 
though he has owned his place much longer; that he bought 
his place of 58acres for $2,150; that in his opinion the 
Maass farm in 1910. together with the improvements thereon 
was worth from $8,000 to $9,000, and this valuation is based 
upon the valuation of other places sold in the neighborhood; 
that the implements were old and nearly worthless: the 
horses were worth about $200; under cross-examination 



witness states that at one time he was land assessor and 

made a very thorough canvass with a view of getting the 
land values (p. 267). 

That the valuation placed upon this farm by the Maass’ 
is greatly exaggerated is also borne out by the fact! that the 
property was bought by them for $5,300 (p. 198). Irre¬ 
spective of this fact Maass who was accustomed to give free 
expression to his opinion on numerous occasions ilet it be 
understood that the farm was not worth anything like the 
amount claimed. Thus while in some business negotiation 
with D. C. Fahey, a broker of this city, Maass stated: 

| 

He said he traded off the farm; it wasn’tiworth a 
damn, and he loaded it up with trusts before h^ got rid 
of it, and he thought it was a great joke on Wardman. 
He said, T got one over on Wardman this timej’ he said 
he was representing his mother” (p. 223). j 

Maass also stated to this witness that they were m|re than 
satisfied with the trade and that he had made a good deal, 
this was six or seven months before the first trust became 

due in July, 1912, and over a year after the exchange was 
made (p. 223). 

Lehmkuhl, a former tenant of the Rochester land an 
employee of the Bureau of Engraving and Printing in re¬ 
ferring to one of Maass’ conversations, said : 

“He told me on several occasions that he put one 
over on Mr. Wardman in buying the apartment. He 
said that, he told me of the trust he had on it, and 
he said he had traded s-ome property in Virginia some¬ 
where and he said the property was not any good to 
him, and he did not know r what Wardman was ever 
going to do with it. and said it w r as quite a hact of 
land, and he said in making the deal with Mr.! Ward- 
man, that he had—he put in a little clause ip there. 
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using the words ‘more or less.’ in describing the amount 
ot property, and lie said he was short of the amount 
that he was supposed to have" (p. 226). 

I his witness says that Maass at that time told him posi¬ 
tively that the acreage was not there as represented but 
was short: that “he had put one over on Wardman. and 
tiat every time Wardman passed him in his automobile, he 
would turn his head, and lie. Maass. would give him the 
ha, ha. I heard that a number of times” (p. 226). 

Mr. Gordon testified that after the property had lieen 
sold under foreclosure. Maass stated to him: 

. Mow ever, when I looked the situation over 1 p-ot 

tne .xpsi ot Mr. Wardman by stopping the payment"of 

ai. interest, taxes and everything whatsoever that 1 

could, collecting all the rents up until the last time, 

whf n , ‘ "' a , s st M>Ped; and then I came out victorious 

and headed off Mr. Wardman.' He was verv well 

S , a ovf' an(I rather boasted of his superior capacity” 
(p. 2o0). 1 

When asked whether Maass told him the details of the 
transaction. Air. Gordon replied: 

‘ exce l Jt ^* al ^* e did not approve of the deal, 
but * * * by his superior capacity and strategv that 
in the long run lie got the best of Mr. Wardman and 
was well satisfied” (p. 231). 

In conversation with 'Walker. Maass “made the state¬ 
ment that he was too smart for W ardman, that the had stung 
W ardman, and that he knew there was a shortage in the 
acreage from that shown by the contract*’ (p. 243 ) 

W alker also asked Maass whether he would renew' the 
second trust of $.->,000 on the farm, which was held by bis 
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mother, the first trust of $5,000 being raised at the time of 
the trade for YVardman’s benefit, and he stated jthat the 
property was overencumbered, and that she would not 
consent to renew the trust, but if witness made monthly 
payments of $100, they would make some kind of Arrange¬ 
ment in handling the trust” (p. 243). 1 SBfiEuH 

1 his agrees also with a statement Maass made to D C 

Fahey that he, xMaass, “traded off the farm; ij: wasn’t 

worth a damn and he loaded it up with trusts before he 

got rid of it, and he thought it was a great joke oh Ward- 
man” (p. 223). 

It is quite evident from the foregoing that instead of 

the farm being worth $25,000, as a maximum ahd with 

personality added, it was not worth a cent more than 

$11,500, the selling price to Walker, and this is far in 

excess of the value placed upon it by those familiar With the 

property. According to Maass, he only paid $5.k>0 (p. 

198) while the County Treasurer says the assessed value 

of this property in 1910 was only $4,800. After holding 

it two years Walker sold it for $14,000, in the meantime 

having materially improved the house as well as built up 
the farm. 

The Claim in Regard to Renewal of First Itrust. 

In the 3d paragraph of the bill the plaintiffs charge that 
their agents represented with reference to the first trust of 
$50,000, “that the said loan would be renewed without ques¬ 
tion or difficulty when due, for a like term of three years, on 
the same terms, conditions and interest on the pavment to 
the said firm of Swartzell. Rheem & Hensev. of a commis¬ 
sion of 1% or $500,” * * * “And that in all their ex¬ 
perience. they, the said agents had never known of such a 
trust to be foreclosed in the District when the interest and 



taxes had been kept up. Later in the same paragraph it 
is charged that the defendant Wardman confirmed the 
representation made to her by the agents of the said 
Amelia Maass as to * * * the ease with which the 

trust of $50,000 thereon could be renewed.” 

In support of these allegations, the plaintiffs have offered 
only the testimony of Maass the father, and his son. It 
wiil be noted there is no claim made of any agreement be- 
tw een the parties in this regard. The claim is simply that 
the representations alleged were made prior to the execution 
of the contract, and inferentially, that belief in their truth 
induced the plaintiffs to make the deal. 

The contention of the defendants in this regard is thus 
stated in the answers : 

Wardman j n his answer on p. 36. says: 

"H<? denies that he made to the plaintiffs or any of 
them pr to their agent, the said Passano, or any one. 
any representation as to the value of the apartment 
house, or the ease with which the trust of $50,000 
could be renewed or any statement whatsoever with 
reference to the ability to renew the said loan; on the 
contrary this defendant says, that what he did say was 
that ii, the plaintiffs paid promptly the interest on the 
said trust and the taxes as they respectively fell due. 
ht believed that the said firm would gladly renew the 
loan provided it was curtailed at least $10,000. at its 
maturity.'’ (R.. p. 36.) 

L. D. Passano. the agent of Maass. in his answer 

Denies that any guarantee was made to the plain¬ 
tiffs that the loan of $50,000.00 would be renewed. 

his defendant admits, that such guarantee was re¬ 
quested by the plaintiffs and was unequivocally refused 
The statement was made to the said plaintiffs that the 
note could probably be renewed on the payment of a 
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curtail provided the Interest and taxes were!kept up 
prior to the maturity thereof and it is the best recol- 

th ' S defendant that the sum of at least 
SHI,000 was suggested as the necessary curtail !in order 
to I>e sure of a renewal of the loan.” (R., pj46). 

Chesley & Chesley, the agents of Wardman, in their 
answer, deny the allegations of the complaint (p. zi) 

The testimony of the defendants and their witnesses sup¬ 
port the defendants' version of the transaction as s^t forth 
m their answers. Wardman testified as follows: 

I told Mr. Maass on several occasions that he must 
meet his obligations when they came due, that he 
must tai-ce care of the interest and the taxes, land be 
very prompt, and he would find no difficulty with 
Swartzell, Rheem & Hensey in having the mt>rtga°-e 
renewed with a curtail of ten thousand dollars, if he 
wa | a man who met his obligations when due”! (dfts., 

Wardman then testified that in all of his dealings with 
the firm of Sw^artzell, Rheem & Hensey he never had any 
foreclosure proceedings up to that time except on the Wel¬ 
lington and one house on Garfield Street (although Hensey 
testified he had made him more than 200 loans, p. 9^), and 
he adds, “we would have had no foreclosure here if Mr. 
Maass had lived up to his obligations (dfts., p. 202). 

In replying to the quescion how it happened that he men¬ 
tioned to Mr. Mass the likelihood that a curtail of $|l0,000 
would be required on the trust, Mr. Wardman testified that 
he never had any dealings with Swartzell. Rheem & Hensey 
where the parties had done the fair thing and taken care 
of their obligations that he 

n °t -° Swartzell, Rheem & Hensev and say 
Mr. Hensey, here is a man who has $10,000 fbr this 
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property, or $20,000, or whatever it may l>e. Let us 
renew this for him’; and they would very soon say ‘I 
think we can do it.' I have had no dealings witn 
Swartzell, Rheem & Hensey as to anybody who has 
treated them fair that they would not do more than their 
part. 

O. Do you mean that it was understood then that it 
would not be renewed at all as it came due, but that 
you could have it renewed by going to them with 
$10,000? A. There was absolutely no understanding 
at all between Swartzell. Rheem & Hensey and I as to 
what we should do or what they will do for me. If 
they went on my loan, I would have to pay. I know 
they are good men, and reasonable men to deal with. 
I know thev are men who can do things for vou and 

their everv thought is not dollars. Thev have a little 

* ° * 

sentiment in their business” (p. 217). 

Witness further states: 

“1 never had any understanding with Swartzell, 
Rheem & Hensey. If you go to them today and say, 
T have a loan due in a month from now,’ they will 
not tell you how much you have to pay. They will 
not give you anything definite, because they don’t 
know what the note holders are going to do. They will 
say to me, ‘You have to pay off $10,000.’ and they will 
say. ‘Maybe we can arrange it for you.’ If Maass 
had been a man who would take care of his obligations, 
we would have had that note renewed for him in full. 
There is no question about it. The man was trying to 
beat everybody in town” (p. 217). 

Christobal Lemkuhl, an employe of the Bureau of En¬ 
graving and Printing, who was a tenant at the Rochester 
Apartment house from November, 1910 (p. 225), to April, 

1911 (dfts., p. 228), when Maass was in possession, testi¬ 
fied : 
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Q. Did Mr. Maass ever make any statement! to you 
of anything that was said by Mr. Wardman at the 
time the deal was made, about what would occur when 
the mortgage fell due ? A. He said he knew—he told 
me he was starting to get this renewal, that he! would 
make sure of it, that he was told that he woulfi have 
to renew, but that to get the renewal, he would have to 
pay the interest and oil the claims or it would ;not be 
green him. Tor that reason, he wanted to malje sure 
\ihen it came due of having the money, and th^t was 
the reason he was looking for it so far in advance. 

O. Do you know whether he said, at that time, he 
would be required to make a curtailment? A. He 
said they probably would not renew it for the amount 
of the mortgage he had at that time, the first! trust. 
01 whatever you call it, and to make sure, he said he 
wanted to have everything ready when it came due" 
(p. 226). 


J. A. Connor who was a tenant at the Rochester for three 
months beginning in March, 1911, during the period It was 
held by Maass, testified that on one occasion Maass in speak¬ 
ing of the good investment he had made through the itrade, 
refei red to the first trust on the Rochester and said that he 
understood or was told he had to curtail it $10,000 or 
$15,000. but he was not concerned about it. as he said his 


parents were people of means (p. 263). 

We submit, aside from the unreliability of the testimony 
of Mr. Maass, Jr., as elsewhere shown, the conduct of the 
plaintiffs, and their declarations, before this controversy 
arose, convincingly confirms the allegations made in the 
answers of Wardman and Passano, and the testimony cjf the 
other witnesses above quoted. 


That Maass himself, before suit was brought, regarded 
the statements concerning renewal alleged to have been 
made, as simply expressions of the opinions of Wardman 
and Chesley based upon their business experience, which 
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the evidence shows was justified, is quite convincingly evi¬ 
denced froip two facts, first, that Maass, himself a lawyer 
and claiming to have had a large business experience, did not 
himself inquire of Swartzell, Rhecm & llensey before the 
contract was signed whether the loan could l>e renewed and 
if so, on what terms and conditions, though he did inquire 
and verify the rents and leases (p. 256); and secondly, his 
assurances, repeatedly expressed, of his ability to raise suffi¬ 
cient funds; to pay off the first trust at maturity, if a re¬ 
newal could not be secured. These considerations clearly 
negative the idea that any representations made to him in 
that regai d, which induced him to enter into the contract, 
and upon which he expected to rely or upon which he had 
the right to rely. 

Mr. Wardman testified that he 

“stated to Mr. Maass on several occasions that when 
this loan came due ffiev would require a curtail of ten 
thousand dollars. Witness told him so the day he 
talked to him at the farm. He said ‘Very well, that is 
all right. Mr. Wardman W e have a lot of investments 
m the South that will come due l>efore this loan comes 
due. and we are very able to take care of this mort¬ 
gage. However, if our mortgages are not paid in. T 
expect to make enough money in the stock market, 
which is a very easy game to heat, to be able to pay 
off this loan at maturity" (p. 202). 

Upon cross-examination, Mr. Wardman further testified: 

I told Mr. Maass, when I was making the deal, that 
we could get along with him, providing he w'as a man 
wdio took care of his obligations when they Ijecame 
due, and there would be no trouble and no difficulty- 
in renewing this loan for $40,000. to which he said, 
‘It don’t make any difference,’ that he had the money, 
and could get the money, and that it w-as absolutely 
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immaterial whether the note was renewed or not. I 
to d him the same thing the day he was taking ithe rents 
out ot Swartzell, Rheem & Hensey's office” (p. 218 ). 

D. C. Fahey testified that during a conversation with 

I;, ’ "' hen referring to the trust held by Swartzell, 

Rheem <k Hensey, Maass said: j 

He had vast interests in Florida, as well as Berlin; 
and he had a lot of hooks—bank books— looked to me 
to ue bank books—1 was sitting ten feet away from 
him—on the shelf in front of us, a little library there 
iie^ said ‘Do you see all those bank books along 

,,4 have vast Jn terests,’ he said, ‘in different 
banks different institutions'; and he said, ‘if it comes 
to a show-down, I can raise this trust with a hurrah ' 

1 his was m his office at the Rochester” (p. 223 


Ihese statements by Maass are wholly inconsistejnt with 
the alleged representations claimed to have been made by 
Wardman and Chesley, and when we consider that they 
vv ere mac ^ e !>et " ore this controversy arose and to others than 
the parties to the suit, they clearly indicate that I Maass 
then thought or knew that he might be required to secure a 

new loan elsewhere, and that if necessary, he could! pay it 
off when it matured. 

These statements, against the apparent interest of Maass, 
Jr., who participated in all the negotiations and who was 
at the time acting for himself and his family and |or his 
wife in whom title was then vested, while inconsistent with 
the claim made by the plaintiffs in their bill, nevertheless 
accord with the claim of die defendant Wardman las set 
forth in his answer and confirmed by the testimony of his 
witnesses. Maass' own statements clearly show He ex¬ 
pected to pay off the first trust at maturity,*if it should be¬ 
come necessary, and he certainly could not have expected, at 
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that time and before even applying for a renewal, that it 
would become necessary to do so if there had been any 
such agreement or representation concerning renewal as 
now claimed and upon which he relied. 

Xow, it is important to understand just why the fore¬ 
closure took place, and the nature of the claim made by 
Maass as to Wardman’s responsibility therefor. The court 
will remember that there were two trusts upon the apart¬ 
ment house at the time the foreclosure took place,— a first 
trust securing the $50,000 loan and a second for $10,000 
in favor of W ardman. 1 here was, however, only one trust 
upon the property when the contract between the parties 
was entered into. The contract provided, however, that a 
second trust should be placed thereon by Watdman, and 
this was done at the time the deal was closed. 

There was no stipulation in the contract which was pre¬ 
pared by Maass. that he should not be required to pay the 

second trust: no stiuplation that if Maass desired to replace 

▲ 

the first trust at maturity that Wardman should lift and 
then replace the second trust in order that Maass might do 
so, and particularly, there is no allegation in the bill and 
there is no evidence whatever of any representation made 
during the negotiations prior to the execution of the con¬ 
tract, that Wardman would do so. The allegation of the 
bill upon this subject is as follows: 

“Petitioners further aver and charge that he then 
sought the defendant. Harry Wardman. with the re¬ 
quest that if he was successful in procuring the money 
elsewhere, the defendant Wardman permit him to 
place another trust of S50.000 in lieu of the one held 
by Swartzell. Rheem & Hensev Company, and that he, 
Wardman. who owned the second trust, should there¬ 
after place his second trust on the new trust as a second 
trust, so that the equity or interest of the said Ward- 
man. under the second trust, would not in anywise be 


< 
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jeopardized, but the defendant Wardman declined to 
d° so > your petitioner, Herbert Maass, made dili¬ 
gent efforts to obtain :he money for the first and sec¬ 
ond trusts in order to pay off the trust owned and con¬ 
trolled by Swartzell, Rheem & Hensey Company, and 
that held and owned by the defendant, Harify Ward- 
man, but he was unable to do so.” (R., p. 7)\ 

i 

lhis allegation is that Maass was unable to obtain a 
renewal of the first trust because Wardman refused to 
lift t * ie second trust, and that he, Maass, in consequence, 
was unable to raise enough money to pay both. 

It does not appear that Wardman's refusal t© lift his 
second trust, assuming that he did so refuse, had anything 
to do with the foreclosure of the first trust. However, that 
may be, Wardman's alleged refusal to lift the secobd trust, 
had it been made, would not have been a violation of any 
agreement or representation ever claimed to have been made 
b} him. There is no charge in the bill nor is there any evi¬ 
dence of any agreement or representation made before 
the contract was executed that Wardman should lift this 
second trust. It is fair therefore to say, that it was unim¬ 
portant whether representations of the character alleged by 
Maass were made concerning the first trust, if Maass, by 
reason of his failure to pay the second trust, could hot have 
secured a new loan to cover the first trust under pny cir¬ 
cumstances. But it appears that notwithstanding! Maass’ 
persistent, nasty attitude toward Wardman, that Wjardman 
was willing and offered to lift the second trust ij| Maass 
would pay the taxes and interest and the overdue payments 

under the second trust (R., p. 171), and this he certainly 
was entitled to insist upon. 

It appears that Swartzell, Rheem & Hensey were unwilling 
to renew the first trust. The claim is made that! it was 
impossible to secure a new loan or secure a renewal of the 

i 
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existing loan by Swartzell, Rheem & Hensey, because Ward- 
man was a guarantor upon the notes secured by the hrst 
trust, and that without his signature it could not be ob¬ 
tained. 


d here is no pretense that Maass would l>e entitled to a re¬ 
new al absolutely and in any event. There was something 
that Maass as owner of the property had to do. The trust 
itself contained stipulations which it was Maass' duty to 
perform and which he wholly failed to perform. Atten¬ 
tion is called to the fact that Maass' first communication to 


Swartzell. Rheem & Hensey in regard to the renewal was by 
a letter dated February 13. 1912 (p. 91). This is the situa¬ 
tion at that time and the way in which Maass had treated 
his obligation prior to that date: 

On January 26, 1911, an instalment of interest amountinsf 
to SI.o/a.00 became due on the first trust. This he failed to 
pay. This was the first instalment of interest which Ite- 
came due after Maass became the owner of the property. 
Instead of paying this in cash, as was his duty and as 
Swartzell. Rheem & Hensey had a right to expect, he sent 
thim a receipt for $672.22. which he received in connection 
with the d'.al. together with his check for $202.78, and to 


cover the balance of $500.00. he gave a draft on the rents of 
the property not yet due (p. 102 ). This method of payment 
naturally was not satisfactory to Swartzell, Rheem & Hen¬ 
sey. and they refused it and returned the check, draft and 
receipt to Maass (p. 103). 


On March 8, 1911, Swartzell, Rheem & Hensey notified 
Louis Maass. the father, of the default in the payment of 
interest (p. 104). On March 20, 1911, the father replied 
that he had l>een advised by wire from his son that he, the 
son. had paid the overdue interest (p. 104). As a matter 
of fact at this time, notwithstanding the sons’ advice to his 
father to the contrary, the overdue interest had not been 
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paid. Thereafter, on March 31, 1911, Swartzell, Rheem & 
llensey cabled the father that the interest, then two months 

in arrears had not been paid, and that steps to foreclose 
‘would be taken (p. 104). 

Subsequently on April 3, 1911, the son paid $4l|l.00 on 

account of the interest, and on April 7, 1911, he tjaid the 
balance of $291.78 (p. 93 ). ! 

I he taxes due on the apartment house amounting to 

? 3 / “-°0, whlch becarne d U 2 in May, 1911, were in jdefault 
and were not paid until July 27, 1911 (p. 94 ). 

In addition, there had developed, prior to the first com¬ 
munication of Maass in regard to the renewal of the first 
trust, a controversy between the father and son as! to the 
management of the property. By letter of February 21 
1911, the father wrote Swartzell, Rheem & Hensey directing 
them not to make any further payments of rent to his son 
(P- 99). On March 13, 1911, the son wrote to Mr] Hunt 
of the firm of Swartzell, Rheem & Hensey as follows: 

Upon my return from a business trip yesterday, I 
find communications from my people in Gemiany. com- 
plaining of the manner in which I have conducted this 
building, also advising that they had written yoijr firm 
over my head to the effect that they would handle the 
building with them direct, thus virtually making!it un¬ 
necessary for me to give the matter further attention. 

Tn view of this unwarranted and unjust adion, I 
lave decided to relinquish my power of attorney to mv 
people” (p. 100 ). 

In the meantime, the son had apparently appeased the 
father, and the father as he says in a letter dated March 11, 

1911 (p. 102), withdrew his order dismissing his son bs his 
agent for the property. 

What has been stated it must be remembered ajl oc¬ 
curred prior to Maass’ first inquiry of Swartzell, Rheem & 
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Hensey concerning the renewal of the first trust. It was 
because Maass was unsatisfactory as a borrower, as tes¬ 
tified, and as the above facts clearly demonstrate, 
was the case, and not for any of the reasons alleged by 
the plaintiffs that Swartzell, Rheem & Hensey insisted upon 
payment of the loan at maturity. All these as a matter of 
fact are immaterial. It was, as shown, because Maass had 
demonstrated himself to be unsatisfactory as a borrower. 
We submit, under the circumstances shown, no competent 
firm would! have renewed the loan and that Maass had no 
right to expect Swartzell, Rheem & Hensey to do so. 

An effort is made to shwv that other reasons actuated 
Swartzell, Rheem & Hensey and for this purpose reliance is 
made upon the letter written by the Vice-President of the 
firm to Maass in reply to his letter of Februaiy 13, 1912, 
concerning the renewal. The reason given in that letter 
was that almost the entire amount of the first trust was held 
by an out of town institution which did not desire loans 
secured upon apartment houses, and consequently payment 
of the loan would be expected at maturity. The first trust 
was represented by various notes of small denominations 
which had been negotiated and were then held by various 
individuals, and while the institution referred to held $6,000, 
being the largest amount he ] d by any one individual, it was 
not in fact nearlv the entire amount secured bv the trust 

* J 

While the statement was n< t literally correct as to amount, 
it was certainly true with reference to the desire of the 
holder to have payment at maturity as appears from a letter 
written by the President of the Pennsylvania College, the 
institution referred to. to plaintiffs’ counsel, in which it is 
stated: 


“In reply to your letter of January 16th, regarding 
the loan of $6,000 h a !d by Pennsylvania College on 
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the Rochester Apartment House, would say that in 
February, 1912, 1 made a tour of inspection of all of 
the properties in Washington on which the College held 
loans. I at once notified Mr. Rheem that I did not like 
the idea of loans on apartment houses in general and 
of the Rochester Apartment House in particular, and 
desired to have this particular loan of $6,000 paid. 

“The details of the collection of this loan were left 
entirely in the hands of Swartzell, Rheem & Hensey 
Company. 


“After the foreclosure of said loan I felt ithat the 
conditions surrounding the ownership of the Rochester 
Apartment House had improved to such an extent that 


we were warranted in taking a $6,000 share in!the new 
loan which we still hoR"’ (Pp. 262, 263.) 


However that may be, the defendant Wardmah is not 
responsible for the reasons given in the letter of Swartzell, 
Rheem & Hensey for the refusal to renew the loan.l If the 


reasons given were true, then it is apparent the refusal was 
not based upon the failure of Wardman to carry put any 
agreement or representation he had made. As a mktter of 


fact, however, it definitely appears from the testimony given 
at the trial, that the real reason for not making a new loan, 
as the holder of the notes were requiring payment of the loan 
then on the property, was the unsatisfactory character of 
Maass as a borrower, and it was so testified by Mr. Hensey 
(pp. 90, 93. 94, 99). 


It would be quite unusual indeed for any business |firm in 
response to an inquiry of a borrower to advise him that he 
was unsatisfactory and unreliable as a reason for refusing 

I 

to renew a loan, and it was not necessary to do so. 'Swart¬ 
zell, Rheem & Hensey could scarcely have advised Mr.! Maass 
that he was untruthful, as he was in fact, that he made a 
false statement to his father concerning the pavrrjent of 
interest, that he failed to meet his obligations, that he was 
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of a quarrelsome and nasty disposition, and that he could 
not get along amicably even with his own father. 

1 he fact remains that the reason and the real reason for 
the refusal to make a new loan or to renew the old one, as 
shown by the testimony was that Maass was an unsatisfac¬ 
tory person to have dealings with, while the ground for 
foreclosure was the default of Maass in meeting his obliga¬ 
tions at maturity. Under the deed of trust executed by 
Wardman and Bones to cover the first trust, foreclosure 
was authorized upon default of the payment of any one 
of the notes at maturity or any instalment of interest, taxes, 
or other charges (p. 87). On February 15, 1912, Swartzell. 
Rheem & Hensey advised Maass of their refusal to renew 
the $50,000 trust which became due July 26, 1912 (p. 91). 
Although he had five months’ notice, he was not only not 
prepared to pay at maturity but requested an extension of 
the time of payment to August 15, 1912, which was con¬ 
sented to by Wardman, the guarantor, though on admittedlv 
false representation by Maass, while the time of payment 
of overdue interest was also extended to the same date. In 
addition to this fact the plaintiffs failed to pay the taxes on 

the property amounting to $570, which fell due in May 
1912 (p. 249). 

There is not the slightest evidence to show that the fore¬ 
closure took place pursuant to any conspiracy between 
Swartzell, Rheem & Hensey and Wardman or pursuant to 
am scheme on the part of Wardman to secure the property. 

. Before concluding this subject, we submit an additional 
circumstance which convincingly negatives the claim made by 
Maass as to the representation of Wardman and Cheslev. and 
it is, that although there was considerable correspondence 
between Maass and Wardman, much of it after the con¬ 
troversy had arisen and when it can be surely assumed that 
every possible claim, justified or unjustified, which the cir- 
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cumstances permitted, would have been made by Maass, he 
never stated or claimed or even intimated that either Ward- 
man or Chesley or Passano had made any such representa¬ 
tions concerning the renewal of the first trust as j now al¬ 
leged, and as claimed for >he first time in his bill of com¬ 
plaint in this case. 

Knowing Maass as we know him from this record, it is 
simply inconceivable that .Maass should have overlooked such 
an important matter if it had been true. 

Considerable point is made over the fact that in one letter 
from Wardman to Maass, he makes use of certaih intem¬ 
perate expressions concerning Maass and in one character¬ 
izes Maass as a “damn fool’’ for offering him $500 for a 
$1,000 note which Wardman considered absolutely good. 
It is impossible, of course, for any one except for Maass 
and his counsel to construe these letters written more than a 
year after the deal was consummated and during a heated 
controversy, as evidence of fraudulent representation made 
long before, inducing Maass to enter into the contract. No 
one can read this record and certain other of Maass’ letters 
to Wardman which were overlooked in the preparation of 
this record on appeal, without being impressed with jhe fact 
that all the comments addressed to Maass by Wardman were 
abundantly justified. Such occurrences as the following 
would arouse any man: thus on the occasion that Mrj Ward- 
man offered to reconvey the farm property to Maass and 
restore the status of the parties, Mr. Wardman states “Mr 
Maass looked at me and said: ‘You need a guardian, you 
had better have somebody 1o look after you,’ in a kind of 
nasty sarcastic way and left the office.” (P. 204.) 

Wardman also says that he had trouble with Mr. Maass 
continually; “he sort of thought he was doing me aj favor 
because he owed me money and ‘he did not forget to ex¬ 
press himself that he was mv superior.’ My education has 


been gotten through my adversities in business deals, and, 
tor some reason or other, he was very well sure he was my 
superior, and the things 1 had said to him under ordinary 
conditions, 1 probably would not have said them, but he was 
such an insuring man, he got on my nerves practically every 
time 1 talked with him.” (P. 204.) 

The contract stipulated that the farm “contained 230 
acres more or less" (p. 155). It was subsequently dis¬ 
covered that it was short 1^ acres and \Yardman made the 
shortage good to the purchaser by paying $660 (pp. 242, 
204. 209). Maass boasted of the fact that he knew there 
was less acreage than represented, but by use of the term 
“more or less" he had protected himself and was too smart 
for Wardman and had “stung him" ( Walker, p. 243: Lem- 
kuhle. p. 226). The defendants produced evidence to show 
that the Maass’ themselves sold off a part of their original 
farm so there was no excuse of ignorance for the misrepre¬ 
sentation (p. 266). Mr. Wardman put up in business the 
little daughter of Mr. Beers, his deceased architect, and 
Maass ran a bill for $600 or $700 upon which she was 
obliged to get judgment and Maass then left town without 
paying it (p. 218). 

It is not surprising that Wardman irritated and aroused 
by the nasty, persistent harassing of Maass, his wholly 
unfounded charges, his circulation of unwarranted state¬ 
ments concerning Wardman, his threats to advertise Ward- 
man as a fraud in a lxaoklet to be published by himself, his 
own fraud in inducing Wardman to enter into the trans¬ 
action. his misrepresentation as to the acreage in the farm, 
and as to his ownership of personalty included in the inven¬ 
tory. but which he did not in fact own, the repeated false 
statements he made during the period of their correspon¬ 
dence and his taunts, all so naturally and justly incensed 
Wardman, that in his anger he used the language credited 
to him. 
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Wardman’s Offer to Return Property}. 

Mi. Maass was asked upon cross-examinaticjn as to 
whether Mr. Wardman had ever offered in the presence of 
certain gentlemen to return the farm to him upon reconvey¬ 
ance of the apartment house, and he replied that Mr. Ward- 
man offered to repurchase the apartment house at!$62,000 
or $65,000, the conversation taking place in Mr. Wardman’s 
office in the presence of certain gentlemen (p, 182).| Hi 
^ What did occur was that Mr. Wardman offered to re- 
con vey the farm to Maass upon receipt of a deed! for the 

Rochester. Upon this point Mr. Wardman tested as 
follows: 


I think the last time he was in my office I stjid, ‘Mr 
Maass it is very evident you think you did notl make a 
good deal on this trade. I am satisfied I hiave not 
made a good deal. Now. you come right into ipy priv¬ 
ate room here. 1 his won’t cost you one cent." You 
give me the deed for the Rochester back, and I will 
give you the deed for your farm back. Any Expense 
connected with this transaction I will pay, because there 
are no commissions to pay to anybody, and I dcffi’t pay 
them to anybody myself, and I don’t want any more 
to do with it.” * * * “That Mr. Maass locked at 
me and said. ^ ou need a guardian; you had better 
have somebody to look after you,’ in a kind of nastv 
sarcastic way, and left the office.” (Dfts., p. 264.) ' ’ 

• | 

I his testimony of Mr. Wardman is confirmed lly Mr. 
Chesley who says that on one occasion he called kt Mr. 
Wardman’s office and as he started in the door, hdheard 

r** Vi ° ,ent disCussion and argument going on between 
Mr. Maass and Mr. Wardman. “I heard Mr. Wardman 

say, ou don t appear to be satisfied with this exchange,’ 
and he said. ‘I certainly am not. and we can settle this mat¬ 
ter by deeding our properties back to each other. You can 



go and draw a deed of my property back to me, and I will 
deed } ours back to you, at no cost, and we will be right 
where we started.' " Mr. Chesley says that this was the 
first time he had heard that there was any disagreement at 
all, or knew anything about it (p. 255). 

Mr. Chaney who was in the office at the time testified 
that he does not recall the date of the occurrence, but Mr. 
Maass was requesting that he be relieved of the responsi¬ 
bility of paying some note when due, and Mr. Wardman 
1 emarked that a man who owned property in the shape of 
an apartment house and spent the rents therefrom reck¬ 
lessly and did not prepare himself to meet the notes when 
due deserved but little consideration. Thereupon Mr. 
Maass became heated and an argument ensued in which 
Mr. Wardman concluded by offering to return to Mr. 
Maass a deed to the farm together with all expenses inci¬ 
dent. if he, Mr. Maass, would return to Mr. Wardman a 
deed to the apartment house in question (pp. 236, 237). 

We have therefore, on the one hand, the testimony of 
Maass who has elsewhere admitted that he wrote and said 
what was not true in connection with this transaction, and 
on the other, the statement of three witnesses whose cred¬ 
itability has not and can not be attacked, each of whom 
testify positively that Wardman was willing and Maass was 
not, to have the farm reconveved to Maass provided Maass 
would surrender the Rochester and this without expense. 

Contradictory Statements by Maass. 

The plaintiffs have failed to offer evidence to support 
manv of the allegations of fact set forth in the bill though 
verified by the oath of Herbert Maass, and from the evi¬ 
dence of the defendants they were shown to be absolutely 
without justification. The weight to be attached to any 
testimony given by Herbert Maass, practically the only 
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witness by whose testimony any of the grounds for relief 

iud-!d m I 51 " Can bC dainied t0 be su PP or tedj, is to be 
judged, in addition, by the following: In referring to the 

income from’ this property, Maass testified: 

I 

After making payments, there was practically noth¬ 
ing over and above the expenses. I had to sehd money 
to my people in Germany to live on and had to meet 

SI ^ T °" e , time ’ there was practically 

S ,400 deficit, which I had to make up” (p. 170). 

On the same page in referring to the question of the net 
income from the apartment house, he said: “On ah annual 
basis, there was practically nothing left.” 

On page 174, when asked on cross-examination how lon«- 
it was before he found that the expenses were more than 
half of $8,000, he replied: “Why practically as soon as I 
arrived there I saw the situation,” and that he n<fver had 
occasion to change that view. 

We find, however, from an examination of the corre¬ 
spondence conducted by Maass prior to the foreclosure, 
when there was no occasion to misrepresent the facts, that 
. e considerecJ the property a lucrative investment] Thus 
m a Jetter to Swartzell, Rheem & Hensey written February 

13, 1912, over fifteen months after he acquired the prop¬ 
erty, Maass wrote: 


This property has proven such an unusually satis¬ 
factory and lucrative investment , that we have decided 
to hold same as such, and the condition of the buildin°- 
bemg practically as good as new, and as the gross in- 
come therefrom now is, has been for some time, and 

will probably continue to be in excess of $8 000 Der 
annum” (p. 91). K 

The attention of Maass was then called to the statement 
as to the property proving such a lucrative investment, that 





he had decided to hold it and he said. “That is a statement 
which was partly colored with a desire to get the loan.” 
He was then asked : 

"O.i Had you found it a satisfactory and unusual 
investment? A. From the money we had gotten from 
it, yes, sir" * * * (p. 179). 

In a letter from Maass to Swartzell, Rheem & Hensey 
dated April 13, 1912, the former stated with reference to 
the income of the Rochester: “On the other hand, the prop¬ 
erty is bringing in about $9,000 a year, and that means 
three times interest. Therefore the loan would appear con¬ 
servative” (p. 92). 

On page 179 Maass was cross-examined as to this state¬ 
ment and savs: 

“Q. Is it true, as you testified in chief, that there 
was practically no surplus left out of that amount after 
paying fixed charges ? A. I did not say there was no 
surplus at that time. I said that when the building 
was full and at its best, there was a surplus. 

Q. At that time you had no fault to find with the 
investment? A. No, sir; and had the money con¬ 
tinued to come in permanently, zee would probably 
have not kicked because zee were satisfied with the 
money that was coming in at that time. 

O. So that after fourteen months’ experience with 
the property, the money that was coming in zuas satis¬ 
factory to you? A. Yes, sir” (p. 179). 

During i^Iaass ownership he prepared a pamphlet adver¬ 
tising this property, in which he stated it produced “a 
net profit on the equity of $424.83 monthly or $5,098 an¬ 
nually” (between pp. 178 and 179). In a letter listing the 
Rochester with Mr. Hagner for sale, Maass gives the in¬ 
come $9,666 gross and $5,521 net (pp. 231, 232). 
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In a letter dated February 9, 1912, from kaass to 
wartzell, Rheem & Hensey requesting them to} hold off 
on the January installment of interest on the first! trust, he 
wrote: “If 1 can't get the money in New York, I will have 
to go to Florida and foreclose the trust we have there, 

through a default of which interest I am now so bard up” 
(p. 178). 

On cross-examination, he replied he had no property in¬ 
terests in Florida and held no trust to foreclose, i He was 
then asked: 

• | 

i 

“Q. When you wrote that you were going! to fore¬ 
close the trust, you had no trust there? A.! No sir 

Q. Why did you write that ? A. I knew} we’ had 
money due us and that I could get it. I thought that 
was the best explanation to make. 

Q. I am not charging you with misrepresentation, 
>ut you say, I will have to go to Florida and foreclose 
the trust we have there.’ Did you make th&t state- 
ment. A. As I have said before, we had monev due 
us, which 1 was going to collect. I thought that ex¬ 
planation would seem so weak and so uncertain, that 
there was a better chance to get the extension by stat¬ 
ing a stronger reason, which was what I did.} 

O. By stating something stronger than the truth? 
A. Yes, sir” (p. 178). 

In the summer of 1912. when Maass was urging jlelay in 
the foreclosure upon the allegation that a loan had been se¬ 
cured in Germany sufficient to take up both the first and 
second trust, and when Swartzell, Rheem & Hensey wrote 
offering to grant this extension to August 15th as} to the 
principal (Wardman having consented thereto), if he would 
pay the overdue interest, which the receipts from the prop¬ 
erty were more than sufficient to meet, he wrote them that 
he had sent the interest money over to Germany as this 
had been required by the lender there before anything could 







°e done. " I hat the money to cover everything we had to 
pay, should l>e placed in the people's hands" (p. 183). On 
cross-examination Maass admitted that it was not true that 
he sent this money to Germany and that he had told them 
untruly that he could not pay the interest (p. 183) At the 
very time he thus wrote that he had sent the money to Ger- 
manv, he had it in Washington. 

Maass had in fact collected the rents of the apartment 
house for the eight months preceding the foreclosure sale 
and had paid neither the taxes nor the interest on the first 
trust (p. 184). 

In paragraph nine of the bill sworn to by Maass, he 
states that his mother died of a broken heart in consequence 
of being defrauded of their property. Asked, on cross- 
examination ( Rec., 200), whether his wife had not died of 
“Peritonitis resulting from the bursting of an ovarian ab¬ 
scess into the peritoneal cavity/’ Louis Maass, the father, 
asserted that she had not died from peritonitis, but from 
“heart failure after a successful operation”: notwithstand¬ 
ing the tact that the certificate of the hospital authorities 
(p. 183 ) showed that she had been admitted to a sanitorium 
on the 18th day of August. 1912, '‘under the serious symp¬ 
toms of purulent peritonitis,” that she had died on the 22d 
of August,! and that "the peritonitis was the result of an 
accumulation of pus in the ovary, which broke through into 
the peritoneal cavity.” 

Mr. Maass testified that Mr. Wardman never offered to 
trade back the farm for the apartment house, but did offer 
to repurchase it (p. 182). Mr. Wardman testified that 
what he did say was that he would give back the farm if 
Maass would reconvey to him the apartment house, and 
that he, Wardman, would stand all the expenses (p. 204). 
The statement of Mr. Wardman is confirmed by the testi¬ 
mony of Mr. Chesley (p. 255) and Mr. Chaney (pp. 236, 
237). 
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The contract which was drawn up by Maass stkted that 
. e farm “contained 230 acres more or less.” Upon learn¬ 
ing that the party to whom Wardman had sold the farm 
had discovered that there was a shortage of 18 acnjs, Maass 
stated that he was aware of the shortage, but had saved 

himself by the use of the words “more or less.” (Walker 
p. 243; Lemkuhl, p. 226.) 

I he foiegoing we think establishes that no reliance can 
be placed upon or credit given to any statement Made by 
him, and it is almost wholly upon his testimony that the 
case of the appellant's rests. 

j 

Conclusion. 

I 

At page 9 of the brief, it is stated that Wardman got 

back the apartment house “in better condition than when he 

bad parted with it. since it had been kept in fine condition 

and a number of improvements made upon it by young 

Maass. ’ 1 he only testimony upon this subject is" that of 

the witness S. Percy Thompson (Rec., 249). which was as 

follows: “\\ hen they got the apartment house back, it had 

been badly neglected and allowed to deteriorate exceed¬ 
ingly.” 

The foregoing we submit shows quite conclusively that 
there was absolutely no evidence to support thd manv 
charges set forth in the bill. As to many of themnno evi¬ 
dence was offered by the plaintiffs, while as to othdrs their 
buef is silent. To discuss, however, in detail, a Inumber 
of minor matters touched upon in plaintiffs’ brief would un¬ 
did} lengthen this reply, but we content ourselves with the 

statement that every criticism is fully met by the evidence 
in this case. 

I he fact is that the dissatisfaction of the plaintiff with this 
property did not arise until after the foreclosure. Prior tc 
that time Maass repeatedly expressed himself as being satis- 









fied and boasted of the income. He admitted that when the 
building was fully rented they had no complaint to make 
and “had the money continued to come in permanently we 
would probably not have kicked because we were satis¬ 
fied with the money that was coming in at that time” (p. 
179). In any event, according to Maass' own statement, 
the plaintiffs came out ahead even with the foreclosure. 
He collected the rents up to September, the time of the 
foreclosure and paid neither taxes nor interest for more 
than eight months. To one of the witnesses Maass stated, 
“However, when I looked the situation over I got the best 
of Mr. Wardman by stopping the payment of all interest, 
taxes and everything whatsoever that T could, collecting 
all the rents up until the last time when I was stopped: and 
then I came out victorious and headed off Mr. Wardman” 
(pp. 230, 231). This statement is also in harmony with 
the one made by Maass to Walker when he said that “He 
was too smart for Wardman and that he had stung Ward- 
man” (p. 243). while to another witness ?daass stated that 
he “traded off the farm; it wasn’t worth a damn and he 
loaded it with trusts before he got rid of it and that it was 
a great joke on Wardman” (p. 223). 

In conclusion, we respectfully submit that the plaintiffs 
have failed to meet the burden that rested on them to sup¬ 
port the allegations of the bill and the decision of the lower 
Court should be affirmed. 

J. T. Darlington. 

Edwin C. Brandenburg, 
Clarence A. Brandenburg. 

F. Walter Brandenburg, 

Attorneys -for Appellees. 








